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FOREWORD
The Western Balkan region is becoming increasingly involved in global trade and
trade relations. In order to meet the requirements of EU accession, they are in the
process to develop a stable and competitive economy, and to adapt their laws to
international standards.
International trade and investment disputes are experiencing rapid growth.
But the capacities of the institutions in South-East Europe to deal with dispute
settlement proceedings are still relatively weak: the national Investor-State
dispute Settlement (ISDS) structures, defending the states in the proceedings,
are usually not highly developed and lack coordination among the competent
institutions.
The GIZ Open Regional Fund for South-East Europe - Legal Reform is
supporting the Western Balkan region in the ongoing ISDS reform processes in
the framework of the sub-project “Harmonisation of the Legal Framework for
Investment Protection”.
To improve the effectiveness of the structures, a “mapping” was conducted with
a focus on the identification and classification of all the relevant institutions
which will help the relevant ministries to identify the relevant structures. A
group of national and international experts has developed a mapping report,
which was presented and discussed at a regional conference in October 2020,
with a focus on the best practices that had been identified and the possibility of
implementing any of the suggested approaches in the region.
We hope the exchange of best practices from the region and the EU will initiate
a vivid discussion among the competent institutions about their best way in
the ISDS reform process and help to improve the ability to deal with dispute
settlement proceedings in the future.
Jana Schuhmann
Sector Fund Manager
Open Regional Fund South-East Europe – Legal Reform

02

03

CONTENTS
Foreword

2

List of abbreviations

5

Regional Mapping Report

6

Introduction and overview

7

Analysis of national mapping reports

7

Conclusions and recommendations

13

Annexes

20

1. Albania report

21

2. Bosnia and Hercegovina report

45

3. Kosovo report

71

4. Montenegro report

89

5. North Macedonia report

103

6. Serbia report

115

04

List of Abbreviations
ISDS 			

Investor to State Dispute Settlement

WB6 			

Western Balkans six economies

BIT 			

Bilateral Investment Treaty

IIA			International Investment Agreement
SAO 			

State Attorney’s Office

UNCITRAL 		

United Nations Commission on International Trade Law

ICSID 			

International Centre for Settlement of Investment Disputes

ECT 			

Energy Charter Treaty

BiH			

Bosnia and Herzegovina

EU			European Union
Federation of BiH		

Federation of Bosnia and Herzegovina

FIPA BiH		

Foreign Investment Promotion Agency of BiH

HoP of PA BiH		

House of Peoples of the Parliamentary Assembly of Bosnia and Herzegovina

HoP of PA FBiH		

House of Peoples of the Parliamentary Assembly of the Federation of BiH

HoR of PA BiH		

House of Representatives of the Parliamentary Assembly of Bosnia and Herzegovina

HoR of PA FBiH		

House of Representatives of the Parliamentary Assembly of the Federation of BiH

MFA BiH			

Ministry of Foreign Affairs of BiH

MoFTER BiH		

Ministry of Foreign Trade and Economic Relations of BiH

MP			

Member of parliament

NA of RS			

National Assembly of Republika Srpska

PA of BiH		

Parliamentary Assembly of BiH

GoK 			

Government of Kosovo

ICC			

International Chamber of Commerce

PTK 			Kosovo and Post Telecom					
KPA 			Kosovo Property Agency					
KIESA 			

Kosovo Investment and Enterprise Support Agency

MoED 			

Ministry of Economic Development				

MFAD 			

Ministry of Foreign Affairs and the Diaspora			

MoJ 			Ministry of Justice						
MTI 			

Ministry of Trade and Industry				

SAG 			State Attorney General					
SFRY 			

Socialist Federal Republic of Yugoslavia 			

SA 			State Attorney						

05

SAO 			

State Advocacy Office					

TAK 			

Tax Administration of Kosovo

Regional ISDS
Mapping Report

Prepared by:
Irena Alajbeg

06

1. Introduction and overview
In order to improve the effectiveness of national ISDS structures in WB6 countries and
assist them in establishing procedures for dealing with ISDS cases, this “mapping exercise” was
conducted with a focus on the identification and classification of all the relevant institutions
connected with investment dispute prevention and resolution.
For each partner country, national experts analysed respective national legislation and
institutional structures relevant for representing states in ISDS cases. They provided information
on institution(s) responsible for representing states in ISDS cases, existence of a structure
for amicable dispute settlement with investors, institutions responsible for negotiation and
application of BITs and national procedures for conclusion of BITs and institutions responsible
for investment promotion and after-care of investors.
Although it may at first seem that some of these categories have no direct link with investment
disputes, the rationale behind identifying them was based on: a) the fact that all of the institutions,
in some areas of their activity, deal with foreign investments or have the opportunity to influence
the viability of investments; b) the need to cover the entire “lifecycle” of a bilateral investment
treaty – from negotiation, through application, to investors and exhaustion of remedies, and
c) the fact that each country has only limited resources in terms of experts with knowledge
and skills relevant to investment protection and investment disputes, which means it is in the
interest of those states to make the best possible use of this expertise.
In addition, it is important for states to not only ensure that each case is defended in a most
effective way, but also to ensure that lessons learned in these cases are implemented in creating
future policies. This report also takes into account this policy aspect of ISDS structures.
National reports in general show that countries in the region, faced with a number of
arbitrations in previous years, have already established, or are in a process of establishing, some
kind of structure to deal with incoming cases. It seems that the trigger for establishing such
structures (similarly as in other countries worldwide) was the growing number of arbitrations,
but it is also worthy of note that ongoing global ISDS and BIT reformation processes in general
have raised awareness of these issues among government officials worldwide. Many states are in
the process of (re)considering their BIT and ISDS policies.
Attached to this report are more detailed national reports by country, and this report presents
an overview and summary of national reports, by category and by country. The analysis should
serve partner countries as a basis for considering both best practices for dispute management
and best practices for dispute prevention.

2. Analysis of national mapping reports
2.1. Institutional framework for representing the State in investment arbitration
When it comes to representing states in investment arbitration once an investment is formally
launched, according to national reports, there are two identified approaches in the region, both
including external legal counsel, usually a foreign law firm, which often seems to have a main
role in proceedings.
07

States are represented either by:
a)
b)

the State Attorney’s Office (SAO) together with a (foreign) law firm (Serbia, Kosovo,
Albania, Bosnia and Herzegovina); or
a (foreign) law firm engaged and assisted by the relevant ministry and/or coordinative
body/working group established by the Government on a case-by-case basis (North
Macedonia and Montenegro).

There are some advantages and disadvantages of both approaches.
The first approach, according to which countries are represented by SAOs, seems a logical and
practical choice, since SAOs’ main role is to represent the State in various disputes.
Having a single body for representing states in ISDS cases also enables full consistency in
representation, higher specialization as well as building experience and technical expertise in a
single institution.
However, all off the reports note that there are no specific units within SAOs specialized
in dealing with ISDS cases and that staff are generally not trained and do not have sufficient
technical knowledge about BITs to conduct the procedures of investment arbitration. Usually
SAOs deal with a wide range of issues and cases, and usually these are all issues of national law.
Therefore, in practice, in cases where SAOs do not have sufficient capacities or experience in
international public law, they also need to rely on external counsel in representation.
Relying on external counsel is not a disadvantage or a risk per se, but states should be
interested in having full control over proceedings for at least two reasons – to ensure that public
policy issues (which are usually the subject matter of ISDS cases) are interpreted in a consistent
manner, and to learn from cases and build that knowledge when creating future policies. Some
reports (e.g. Kosovo) mention initiatives for the creation of an arbitration unit within SAOs
as well as ongoing training for staff, with the intention of gradually building teams that could
handle investment arbitration cases under their own capacity.
This is a well-recognized need. ISDS is a specific field that requires highly specialized knowledge
and skills, and in which each country usually has only a few experts.
For that reason, some of the most developed economies and states with the most experience
in investment arbitrations, such as the US and Canada, have developed specialized departments
of lawyers that deal only with state representation in international arbitration. This approach
is proven to be efficient but requires high capacity in terms of staff, education and necessary
funds, and so should be applied in relation to the number of cases and the need and ability of a
small economy to have highly specialized staff available at all times, irrespective of the number
of cases.
Some European states (Slovakia, Czech Republic, Spain) also opted for a single institution,
but in those cases that same institution (i.e. a specialized department in the relevant Ministry1 )
is responsible for all aspects of investment protection and ISDS: representation in cases, BIT
negotiations and policymaking.
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This way, all relevant knowledge is concentrated in one place, and this model allows for narrow
specialization of experts working on these issues. It also proves to be rational in terms of capacity
planning, since there could be situations where a state has no active cases over a certain period
(e.g. currently Slovakia has no active cases). In those periods, trained experts can focus on policy
issues – negotiations of BITs and active participation in ongoing reform processes in various fora
(UNCITRAL, ICSID, ECT modernization).
It is also worth noting that all of the aforementioned states still employ foreign law firms
as consultants while also actively working with them to defend cases and build new policies.
The experience of working with those law firms can (and should) be used as a learning/training
opportunity for government officials, so they can benefit from that experience in future cases.
The other structure (in which SAO is not designated to represent the State, i.e. where there is
no specific designated body for handling all cases) envisages horizontal coordination of several
government agencies. These are usually ministries responsible for finance and economy as well
as ministry responsible for the subject matter of the case. The role of this coordination group
is to assist external counsel who in this case actually has a main role in defending a case (the
reports suggest that the reason for hiring external counsel was exactly the fact that relevant
authorities do not have sufficient specific knowledge to defend the case).
The level on which this coordination group is established varies between high political level
(North Macedonia) and working level (Montenegro).
Although this structure may be perceived efficient to defend a particular case (as suggested
by national experts), and it is certainly a good practice to involve the highest political level like
in case of North Macedonia, it presents a challenge in terms of strategic capacity building for
future cases, because there is no dedicated team of experts who could be trained for investment
arbitration issues (all of these official have other roles in their ministry).
Additionally, the fact that this coordination group acts on a case-by-case basis means that
this group is unable to implement lessons learned from arbitration in the creation of future
policies.
On the positive side, the fact that there are several institutions involved presents greater
opportunity for raising awareness of investment protection issues among many stakeholders.
However, if that coordination mechanism acts only on a case-by-case basis, there is a risk that
once a case is closed, those institutions will not have the possibility or capacity to further use
or implement experience gained in arbitration (not only for defending future cases, but also in
creating future policies).
It is interesting to note that, with the exception of Bosnia and Herzegovina, none of these
structures (neither the first option with the SAO involved, nor the second with the coordination
mechanism) involves active engagement of institutions/teams responsible for negotiation,
conclusion and interpretation of BITs. These teams and officials are usually the ones (in any
administration) with the most technical knowledge of BIT matters, so if they don’t have an
active role in defending a case, it would be highly recommendable to (at least) have streamlined
communication between the institution representing the state and the institution negotiating
BITs.
In the cases of Czech Republic and Slovakia, these specialized departments are within the Ministry of Finance, and in the case
of Spain – within the Ministry of Economy.
1
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Likewise, it would also be useful for BIT negotiators to have input from arbitration cases on
possible interpretations and implications of certain BIT provisions so they can implement that
knowledge in future negotiations.
To benefit the most from this structure, states may consider establishing those mechanisms on
a permanent basis and ensuring that all relevant institutions are involved at the level that will
ensure both best use of existing expertise in arbitration and best use of experience gained from
arbitration.
It would be worth exploring whether those two approaches could be combined in some way.
In Croatia, for example, the state is also represented by the SAO in arbitration, but the SAO is
assisted by other institutions, primarily the Ministry of Foreign and European Affairs, which is
in charge of BIT negotiations and implementation. This cooperation starts in the early phases
of a dispute, once the notice of dispute is received, and is implemented through the actions of
an interinstitutional commission, which will be described in a subsequent section below. The
communication goes both ways and lasts throughout the arbitration process.
So even though there is no specialized unit in the SAO to deal with investment arbitration and
staff are not specialized in investment protection issues, this is compensated through regular
communication with the institution responsible for negotiating BITs and creating investment
protection policies.
2.2. Institutional framework for amicable dispute settlement and/or mediation with investors
According to the reports, all BITs in the region provide for a mandatory cooling-off period,
i.e. the investor is obliged to seek amicable dispute resolution before submitting the case
to arbitration. However, it seems from the reports that this is the “category” to which the
governments in the region paid little attention, at least so far.
Although there are no available public data on the number and efficiency of closed settlements
with investors within the cooling-off period, government officials and arbitration practitioners
often emphasize that this period can be taken advantage of either for settlement of disputes or
for preparation for the subsequent arbitration case.
Apart from Bosnia and Herzegovina, which has developed an inter-agency structure for
amicable dispute settlement, it seems that none of other states has a permanent or specific body
responsible for handling negotiations with investors during the cooling-off period.
There is an initiative to create such a body in Kosovo, and there is a supervising role (of sorts)
played by the SAO in Albania in such cases (the ministry involved in the dispute negotiates with
the investor directly, but counselling by the SAO during the cooling-off period by the ministry
involved in the dispute is mandatory). This practice of including the SAO (in any way) in phases
before the official launch of arbitration helps both the SAO to prepare for future arbitration and
the relevant ministry to give them “legitimacy” to conclude a settlement.
Bosnia and Herzegovina, as mentioned, has established a special standing Negotiating Body
to act at the request of investors for amicable dispute settlement. The body comprises permanent
members (from the Attorney General’s Office of BiH, the Ministry of Finance and Treasury of
BiH, the Ministry of Foreign Trade and Economic Relations of BiH, the Ministry of Justice of BiH)
and has the option to introduce ad hoc members for specific cases.
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This structure allows an entire government’s involvement in cases and offers at least two
benefits: due to the large number of involved institutions, it helps raise awareness of BIT
obligations and, due to the SAO’s involvement, it aids the preparation of defence in arbitration
in cases where a settlement cannot be reached.
In analysing best practices in other countries, as with representation in cases, states usually opt
either to have a single body in charge of amicable dispute settlement with investors (which is
usually the one that also handles arbitration), or to establish an inter-institutional commission.
Some of the best practices were recognized and developed in the International Energy
Charter document entitled “Model Instrument on Management of Investment Disputes” 2.
In Article 10 of the Model Instrument, both options – a single body and an inter-institutional
commission – are mentioned with some concrete proposals on how to establish them. For
countries that opt for an inter-institutional commission, the model even contains suggested
provisions for the potential operation of such an inter-institutional commission.
The option of an inter-institutional commission3, as described in said document, has
been implemented in Croatia since 2012, and the operating procedures which are provided
in the Annex titled Suggested provisions for the potential operation of an inter-institutional
commission (Articles 10.2 to 10.6) are more or less the same procedures applied by the Croatian
commission.
The main role of this Commission is to act upon the requests of investor for amicable
dispute settlement during the cooling-off period; however, through the regular work of
this commission, a valuable exchange of information and experience has been established
among different government institutions, including the SAO. The Commission holds regular
meetings on which members of the commission discuss notices of dispute, but also the SAO has
the opportunity to report the status of pending arbitrations, and the Ministry of Foreign and
European Affairs has the opportunity to inform about the latest policy developments.
This ensures streamlined communication among all relevant institutions throughout all
phases of the process.
2.3. National procedures for BIT negotiations and for the adoption of national legislation
The purpose of analysing this category in the mapping report was to identify to what extent
national authorities responsible for BIT negotiations are involved in dispute settlement, as well
as to identify whether BIT obligations are taken into account in the creation of new legislation.
As in the case of institutions involved in investment promotion and after-care of investors,
these institutions and processes may be relevant to dispute prevention, rather than dispute
settlement.
National reports show that partner countries have similar procedures for BIT negotiation
and conclusion. There is usually just one ministry involved in a lead role: either the ministry of
trade, economy, or finance, and at some stage of the procedure, other ministries are involved
(justice, foreign affairs).
2
3
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https://www.energychartertreaty.org/fileadmin/DocumentsMedia/Model_Instrument/Model_Instrument.pdf
see above, Pages 14-16 of the Model Instrument

There is also a trend of involvement of SAOs in the negotiation process, and it is interesting
to note that even if not mandatory by law in some states, it was recognized that it would be
useful to have input from the SAO; therefore, in practice, SAO representatives are invited to
participate in negotiations (e.g. the Albanian authorities invite SAO representatives to be a part
of negotiations, and in Kosovo this practice will be introduced by a new Law on State Advocacy).
The value of involving the SAO in negotiations is that the SAO has direct experience from
proceedings and is aware of how tribunals interpret certain provisions.
When it comes to drafting and adopting new legislation, countries have more or less complex
coordination procedures that involve several phases and several institutions.
For the purposes of this report, the focus was to find out to what extent institutions responsible
for ISDS and BITs are involved in the legislation process in order to be able to signal and advise
whether new legislative acts will have an impact on BIT obligations.
National reports also show that in principle, there is no legal obligation to consult either the
SAO or the institution responsible for BIT negotiation in the process of drafting new legislation,
but some reports note that this issue has been recognized and there is the intention to introduce
such an obligation.
This is another well-recognized need. It is well known that changes in legislation which affect
investors may trigger arbitration claims (some of the best-known examples are cases of changes
in schemes of renewable energy subsides, or here in this region, amendments to laws on CHF
loans which triggered several arbitrations in Croatia and Montenegro). Although sometimes
these legislative measures are necessary to protect public interests and the state has a duty and a
right to regulate these issues, some legislative actions may be modified to achieve the same goal
if it is recognised (promptly!) that such an action poses a risk of investor claims.
Such legislative actions are not only related to high-profile policy regulation, but include
also more simple and concrete actions, like changing spatial plans, which might affect investor
operations.
If institutions that deal with ISDS cases are consulted during the legislative process, it is more
likely that such a risk will be recognized.
2.4. Institutions responsible for investment promotion and after-care of investors
As in the previous section, the purpose of mapping institutions’ involvement in “field work”
with investors was to analyse to what extent those institutions are aware of BIT obligations and
to what extent they are able to recognize a potential claim arising out of specific situations.
National reports show that all partner countries have special agencies established for
promotion of investment, and those agencies usually have after-care programs for investors.
However, except in the case of Kosovo, where representatives of the relevant agency Ministry
of Trade and Industry (KIESA) participate in BIT negotiations, it does not seem that these
agencies are connected or maintain streamlined communication with negotiating teams or
with structures involved in dispute resolution.
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Investment promotion agencies are not regulatory agencies, so it does not necessarily offer
a considerable benefit to involve them in BIT negotiations; however, they are usually a valuable
source of information about a particular investment or investor, which may be extremely
useful in the dispute settlement process. On the other hand, it would be useful for them to have
knowledge and understanding of BIT obligations and risks involved for state. That way, they
could recognize potential cases well in advance and serve as an early warning signal.
Therefore, it would be useful to organize training for these agencies, as well as to involve
them in mechanisms for resolution of disputes during the cooling-off period.

3. Conclusions and recommendations
As noted earlier, all the countries in the region have already established or are in the process
of establishing structures for defending states in ISDS cases, as well as for dispute prevention.
Two policy options identified in the region correspond with policy options adopted elsewhere
around the world – countries usually opt either for a single institution designated to represent
them in investment arbitrations, or for a sophisticated coordination mechanism that ensures
a whole of a government approach. Both options have advantages and disadvantages, which
could be analysed and adapted to the situation in a particular economy 4.
Policy option A) Single institution designated to deal with investment arbitration
As described in Chapter 2.1 of this report, the option of having a single body to deal with
investment arbitration offers some clear advantages:
-

centralizing practices and enhancing the use of information
consistency
accumulation of experience in one place
more efficient decision-making process
easier recognition by investors and thus more efficient communication with investors.

Considering all the advantages as well as the administrative capacities and needs of a particular
country, when opting for a single institution specialized in investment disputes, the following
issues and steps should be taken into account:
Defining the institution which would be best-suited for such a role, considering:
a) other responsibilities of said institution, and
b) the profile of its staff.
The dilemma would probably be the choice between having a specialized unit within the
SAO (which usually represents states in other types of disputes) or a specialized department
in a ministry (usually the ministry in charge of investment policy).
Since the starting point for this mapping report was the national reports of each country in the region, and since all the
countries already have some experience and structures for dealing with investment arbitration, this report takes into account
existing capacities and explores ways to develop and improve those existing structures and capacities. It should be noted that
there are some other policy options around the world, such as an investment ombudsman, but those would require deeper
policy considerations and changes in the system.
4
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When making this decision, states should analyse how to optimize the efficient use of such
specialized staff for crosscutting issues (e.g. is it necessary to have a team dedicated only to
investment arbitration, or could those officials work also on other investment policy issues
or on other international public law issues, depending on the needs of a particular state?).
An optimal solution would probably be to have the same staff work on all investment policy
issues, including dispute settlement. This option, however, would require certain changes in
national legislation.
Officials working on these issues should be specialized and trained, and the training should
be in the field of international public law. Capacity-building should be conducted through
regular training as well as through participation in the work of international organizations
dealing with ISDS issues.
States should also use the engagement of an external counsel as an opportunity to train
staff. When concluding an agreement on representation with a foreign law firm, one of the
elements of this agreement might be the obligation of the law firm to provide training for
government officials (in our experience, law firms are sometimes even willing to have a
government official work on the case with them, on their premises, for a certain time while
preparing a defence).
It would be of utmost importance for this institution to be included in all phases of the
dispute settlement and dispute prevention processes either through having a lead role in
BIT negotiations, amicable dispute settlement and representation, or through streamlined
communication channels with others. A special law or government decree to ensure stabile
and consistent engagement of all agencies may introduce this streamlined communication.
Whichever institution it may be, it is important to ensure that this institution has enough
authority and independence to make decisions related to proceedings, or to ensure that there
is a procedure in place to swiftly adopt decisions at the government level.
Policy option B) Inter-institutional coordination mechanism
Another approach is to establish a coordination mechanism that involves several institutions.
From a policy perspective, this policy option is more likely to contribute to dispute prevention,
as it helps in raising awareness of BIT issues among a wide range of institutions and government
officials. Since ISDS disputes may arise from any segment of government, this approach is more
likely to help various government institutions consider BIT obligations when drafting new
legislation and make new policy options.
This option is especially useful to consider when dealing with disputes in their early phases,
i.e. during the cooling-off period, when usually both input and action is needed from different
government agencies.
However, this option might be more challenging in terms of capacity-building, especially if
the coordination mechanism is established on an ad-hoc basis for each case.
In addition, once the arbitration is initiated, it seems impossible for this structure to work
without an external counsel or a central institution that would be responsible for handling the
proceedings. Without having a central institution, governments may run the risk of giving all
the authority for process-related decisions to external counsel, without taking an active part
in the proceedings and having control over them.
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Since there is no designated body which would have “exclusive competence” to represent in
cases and authority to make case-related decisions, where the state wishes to actively participate
in proceedings, all decisions should be made at the Government/Cabinet level.
So, where countries choose this option, it is recommended to:
Have this coordination mechanism established on a permanent basis, by law or some
other act, to ensure that the public (investors) recognizes it and to ensure consistency.
This could be done via the simple act of publishing this act/law on the relevant ministries’
websites and sending notice/memo to various investors’ associations to inform them of the
establishment of such mechanism and the rules of procedure according to which it operates.
Appoint a lead institution in this process that would be designated to receive notices of
dispute, coordinate the work of other institutions and carry out all administrative work
related to a certain case.
It is highly recommendable that the lead institution be the one with most experience in
investment arbitration issues.
In addition to informing an investor community of the role of the lead institution, it might
also be useful to inform other state institutions of its role. Other institutions may also have some
information on potential disputes, and in some cases they also receive notices of dispute, so they
should be in a position to recognize the risk and inform the lead institution.
(For example, in Croatia, once the inter-institutional commission mentioned in section 2.2.
was established, memos were sent at least once a year to all ministries and agencies, describing
the roles of the commission and BIT obligations, and seeking information on potential cases.
Several institutions responded by recognizing risks in their field.)
Furthermore, the International Center for Settlement of Investment Disputes (ICSID) usually
sends notices of arbitration to the relevant embassy in Washington D.C., so it is also important
to inform the embassy to which institution such notices should be transmitted. This is useful in
order to avoid delays in the process.
Define the role of each institution involved and establish processes that will ensure
streamlined communication among institutions as well as the ability to react swiftly on
an ad-hoc basis.
This may be done through adopting protocols and procedures, included either in the law by
which this structure is adopted or as a separate/additional administrative act.
An example of such a protocol can be found in the previously mentioned instrument designed
by the ECT Secretariat .
Define a decision-making process and ensure swift adoption of decisions at government
level.
5
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https://www.energychartertreaty.org/fileadmin/DocumentsMedia/Model_Instrument/Model_Instrument.pdf

Since in this structure it is likely that none of the institutions will have enough authority to
make process decisions independently, the final decisions (especially where the State wishes to
settle) will probably be made at government/cabinet level. It is important to take into account
whether there are already procedures in place at government level to adopt this kind of decision
swiftly, or if there is a need to introduce new procedures. In the latter case, these procedures
should be included in the act/law under which this mechanism is established.
Ensure effective two-way communication between government and external counsel
once the arbitration starts. (If there is a lead institution, the communication should already
be more effective.)
As mentioned earlier, since, in general, countries in the region do not seem to make sufficient
use of the cooling-off period, it could be useful to establish a coordination mechanism for those
early phases. It could allow for settlement of cases before they go to arbitration and help raise
awareness of BIT issues and international responsibility among government institutions.
Considering the advantages and disadvantages of both described approaches, countries may
also opt for a combination of the two.
Therefore, in addition to this coordination mechanism, governments may decide to have
a single institution that would be responsible for representing them in cases once they are
launched in order to ensure a more efficient defence and to allow them to take a more active
role in proceedings.
In such case, it would be necessary to ensure that the institution responsible for representation
is also involved in the coordination mechanism.
Concluding remarks
In any case, whichever policy option is chosen by a given country, there are some common
elements and recommendations that could be made for all countries in the region (and some of
the national reports have already recognized these):
Ensuring stronger and regular inter-institutional communication among all institutions
involved, as mapped through this process.
A platform for communication can be provided by establishing (by a formal act) an interinstitutional coordination mechanism for any phase of dispute prevention or resolution, or for
all phases.
Capacity-building in all institutions involved and raising awareness among other
governmental institutions.
The most practical approach for capacity-building and raising awareness is for one institution,
either the one responsible for BIT negotiation or the one representing in arbitration, to take an
active, lead role in organizing seminars and similar events.
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In addition, the same institution might write circular memos to all relevant institutions,
informing them of BIT obligations and asking them to report on possible risks of disputes in
their field (as described above).
Establishing a mechanism for amicable dispute settlement with investors during the
cooling-off period, either by designating one body/institution to deal with those cases or
by establishing a coordination mechanism. This is important for at least two reasons – to
allow for swift action once a notice of dispute is received, and to prepare for arbitration
in case no settlement can be reached.
It has been noted in the report that countries in general should make better use of this period.
Even if no other changes in the system are made at this point, this step should allow for better
preparation of cases and better communication among institutions.
In addition to the existing structure, this mechanism can be easily introduced by a simple
administrative act that should also contain operating procedures.
Some possible solutions and examples have been mentioned in section 2.2 above.
Ensure that institutions responsible for representing states in investment arbitrations and
institutions involved in BIT negotiations are consulted in all legislative initiatives that
may have an impact on existing or new investments.
This could be done either through amendments to legislation that would make it obligatory to
consult these institutions when drafting new legislation, by adopting some practical guidelines
on the assessment of risks when drafting new legislation, or through the creation of an overall
dispute prevention strategy that would then include a comprehensive assessment of risks.
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SECTION 1
Institutional framework for representing the State in investment arbitration
In Albania the institution responsible for representing the State in ISDS is the State Advocate’s
Office1 (SAO), which is a public legal entity subordinate to the Prime Minister. The SAO provides
legal assistance to a) state institutions, b) public entities and c) companies established or operating
under the law on entrepreneurs and companies, where the State has the right to appoint most of
the members of the governing bodies of the company or owns more than half of the shares or
quotas.
The SAO is headed by the State Advocate-General and is organised at two levels, central and
local. At the central level the SAO consists of:
a) the office of legal representation in national courts;
b) the office of inter-ministerial counselling and coordination;
c) the office of representation in foreign and international courts and international
arbitration;
d) the inspection office;
e) the State Advocacy College.
At the local level the SAO consists of:
a) local offices, which operate at each court of appeal, where they also exercise territorial
jurisdiction;
b) state advocates or State Advocate offices at the ministries.
The SAO is the representative body for the protection of the interests of the Albanian State
in foreign courts and international organisations of a judicial or supervisory nature, regardless
of the subject matter of disputes. This function is performed by the SAO through its office of
representation in foreign and international courts and international arbitration. This office
consists of state advocates and is headed by one of them, appointed by the State AdvocateGeneral. In case of international investment arbitration where the Republic of Albania is a party,
the interested body, according to the State Advocate Act (SAA), is considered the responsible
ministry, which covers the necessary expenses for the representation and protection of the
interests of the Republic of Albania. When an interested body cannot be identified, the interested
body is considered the ministry responsible for foreign investment (Article 9 SAA). The ministry
primarily responsible for foreign investment is the Ministry of Economy.
Any person may be appointed as a state advocate who a) is an Albanian citizen, b) has full
capacity to act, c) has completed the initial training programme for state advocates at the School
of Magistrates, d) has not been convicted by a final court decision of committing a criminal
offence e) has not been dismissed from the civil service or from any other public function for
violation or inability to perform his or her duties and f) has moral and professional integrity
(Article 20(1) SAA). State advocates attend training at the School of Magistrates on a periodic
basis.

1
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Law No 10 018 of 13 November 2008, State Advocate Act (amended by law No 86/2018)..

With regard to important cases relevant to the interests of the State, or when the nature of
the case requires lawyers or experts specialising in specific areas, the State Advocate-General
outsources, according to a competitive and transparent selection procedure, lawyers, law firms
or experts, local or foreign, as well as other ancillary services. The contracting procedure is not
subject to public procurement rules. Procedures and criteria for contracting lawyers and/or
law firms, experts or other ancillary services as well as the method of payment are determined
by a decision of the Council of Ministers (Article 18 SAA). The SAO continues to represent the
Republic of Albania jointly with the contracted law firms and/or lawyers.
The Republic of Albania has been a party to nine ICSID2 cases, seven of which have been
concluded3, and two others are still in process.4 In all these cases, the Republic of Albania has
been in the position of the respondent. Almost all the issues have been with Italian and Greek
investors. In one case only, the investor had British nationality.5 Referring to the information
received from the SAO, the Republic of Albania has been party to eight other international
commercial arbitration cases (ICC, UNCITRAL, etc.) in the position of the respondent. Of all
these cases, two have been resolved by settlement agreement, but only after the arbitration
commenced. In another case that is ongoing in ICSID arbitration, the parties are going through
a conciliation process.
The subject matter of the disputes relates to different areas, such as privatisation vouchers
issued by Republic of Albania6, waste management and a renewable energy production project7
, the construction and operation of an oil container terminal8, a renewable energy generation
enterprise9, construction (a cement terminal construction project)10, the gaming industry11, etc.
In the above-mentioned cases the jurisdiction of ICSID is established on the basis of (i) Law No
7764 on Foreign Investment of 2 November 1993, and/or (ii) the Convention on the Settlement
of Investment Disputes between States and Nationals of Other States of 18 March 1965, and/or
(iii) the Energy Charter Treaty and/or (iv) the respective bilateral investment treaties (BITs).

Information accessed on the ICSID website on 27 June 2020, https://icsid.worldbank.org/en/Pages/cases/searchcases.aspx.
Burimi SRL and Eagle Games SH.A v Republic of Albania (ICSID Case No ARB/11/18); Pantechniki S.A. Contractors & Engineers (Greece) v The Republic of Albania (ICSID Case No ARB/07/21); Greek-Albanian Leaf Tobacco & Co. S.A. (Greek), Leaf
Tobacco A. Michaelides S.A. (Greek) v Republic of Albania; Tradex Hellas S.A. v Republic of Albania (ARB/94/2); Anglo-Adriatic Group Limited v Republic of Albania (ICSID Case No ARB/17/6); Albaniabeg Ambient Sh.p.k, Costruzioni S.r.l., M. Angelo
Novelli v Republic of Albania; Mamidoil Jetoil Greek Petroleum Products Societe S.A. v Republic of Albania (ICSID Case No
ARB/11/24).
4
Hydro S.r.l. (Italian), Costruzioni S.r.l. and others v Republic of Albania (ICSID Case No ARB/15/28); Xenofon Karagiannis
(Greek) v Republic of Albania (ICSID Case No CONC/16/1).
5
Anglo-Adriatic Group Limited v Republic of Albania (ICSID Case No ARB/17/6).
6
Anglo-Adriatic Group Limited v Republic of Albania (ICSID Case No ARB/17/6).
7
Albaniabeg Ambient Sh.p.k (Albanian), Costruzioni S.r.l. (Italian), M. Angelo Novelli (Italian) v Republic of Albania (Albanian).
8
Mamidoil Jetoil Greek Petroleum Products Societe S.A. v Republic of Albania (ICSID Case No ARB/11/24).
9
Hydro S.r.l. (Italian), Costruzioni S.r.l. (Italian) and others v Republic of Albania (ICSID Case No ARB/15/28).
10
Pantechniki S.A. Contractors & Engineers (Greece) v The Republic of Albania (ICSID Case No ARB/07/21).
11
Burimi Srl and Eagle Games SH.A v Republic of Albania (ICSID Case No ARB/11/18).
2
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SECTION 2
Institutional framework for amicable dispute settlement and/or mediation with investors
2.1 The legal framework for amicable dispute settlement and/or mediation with investors
The primary laws and regulations containing the provisions applicable in the event of
investment disputes and dispute resolution in Albania are the Foreign Investment Act (Law No
7764 of 2 November 1993, as amended by Law No 10136 of 16 September 2010 and by Law No
46/2017 of 13 April 2017), the Strategic Investment Act (Law No 55/2015), the Mediation for
Settlement of Disputes Act (Law No 10385 of 24 February 2011, as amended by Law No 81/2013
of 14 February 2013 and by Law No 26/2018 of 17 May 2018) and the State Advocate Act (Law No
10 018 of 13 November 2008, amended by Law No 86/2018).
Also as part of the domestic legal order, the main international legal sources governing
investment disputes and dispute resolution in Albania are (a) multilateral international treaties,
such as the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, the 1961 European Convention on International Commercial Arbitration, the 1965
Washington Convention on Settlement of Investment Disputes between States and Nationals
of Other States (ICSID), the 1994 Energy Charter Treaty and (b) BITs. Albania is a contracting
party to a total of 45 bilateral treaties for the promotion and mutual protection of investments,
otherwise known as BITs. Thirty-nine of the BITs have been signed and have entered into force,
while the remaining six of them have only been signed.12 The BITs to which the Republic of
Albania is a party are shown in the table below:
1
2

Albania – United Arab Emirates BIT (2015)
Albania – San Marino BIT (2012)

In force
Signed

15/10/2015
18/05/2012

17/02/2017

3

Albania – Azerbaijan BIT (2012)

In force

09/02/2012

13/07/2012

4
5
6

Albania – Qatar BIT (2011)
Albania – Malta BIT (2011)
Albania – Cyprus BIT (2010)

Signed
Signed
In force

18/10/2011
27/01/2011
05/08/2010

07/11/2011

7

Albania – Bosnia and Herzegovina BIT (2008)

In force

17/06/2008

06/04/2009

8
9
10
11

Albania – Kuwait BIT (2007)
Albania – Lithuania BIT (2007)
Albania – Poland BIT (2006)
Albania –Republic of Moldova BIT (2004)

In force
In force
Signed
In force

12/12/2007
28/03/2007
01/11/2006
11/06/2004

14/05/2013
07/12/2007

12
13
14
15
16

Albania –Republic of Korea BIT (2003)
Albania – Spain BIT (2003)
Albania – Serbia BIT (2002)
Albania –Islamic Republic of Iran BIT (2002)
Albania – Ukraine BIT (2002)
Albania – BLEU (Belgium-Luxembourg
Economic Union) BIT (1999)

In force
In force
In force
Signed
In force

15/12/2003
05/06/2003
26/11/2002
18/11/2002
25/10/2002

18/05/2006
14/01/2004
14/05/2004

In force

01/02/1999

18/10/2002

17

23/12/2004

30/04/2004

Information as provided on the UNCTAD website as of 30 June 2020, https://investmentpolicy.unctad.org/international-investment-agreements/countries/2/albania?type=bits
12
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Albania – Portugal BIT (1998)

In force

11/09/1998

10/06/2007

19

Albania –The former Yugoslav Republic
of Macedonia BIT (1997)

In force

04/12/1997

03/04/1998

20

Albania – Slovenia BIT (1997)

In force

23/10/1997

22/03/2000

21

Albania – Finland BIT (1997)

In force

24/06/1997

20/02/1999

22

Albania – Israel BIT (1996)

In force

29/01/1996

18/02/1997

23

Albania – Hungary BIT (1996)

In force

24/01/1996

01/04/1998

24

Albania – Denmark BIT (1995)

In force

05/09/1995

18/01/1996

25

Albania – France BIT (1995)

In force

13/06/1995

14/06/1996

26

Albania – Romania BIT (1995)

In force

11/05/1995

02/09/1995

27

Albania – Russian Federation BIT (1995)

In force

11/04/1995

29/05/1996

28

Albania – Sweden BIT (1995)

In force

31/03/1995

01/04/1996

29

Albania – United States of America BIT
(1995)

In force

11/01/1995

04/01/1998

30

Albania – Czech Republic BIT (1994)

In force

27/06/1994

07/07/1995

31

Albania – Bulgaria BIT (1994)

In force

27/04/1994

28/01/1996

32

Albania – Netherlands BIT (1994)

In force

15/04/1994

01/09/1995

33

Albania – United Kingdom BIT (1994)

In force

30/03/1994

30/08/1995

34

Albania – Malaysia BIT (1994)

In force

24/01/1994

29/03/1994

35

Albania – Tunisia BIT (1993)

Signed

30/10/1993

36

Albania – Egypt BIT (1993)

In force

22/05/1993

06/04/1994

37

Albania – Croatia BIT (1993)

In force

10/05/1993

16/04/1994

38

Albania – Austria BIT (1993)

In force

18/03/1993

01/08/1995

39

Albania – Poland BIT (1993)

In force

05/03/1993

09/08/1993

40

Albania – China BIT (1993)

In force

13/02/1993

01/09/1995

41

Albania – Switzerland BIT (1992)

In force

22/09/1992

30/04/1993

42

Albania – Turkey BIT (1992)

In force

01/06/1992

26/12/1996

43

Albania – Germany BIT (1991)

In force

31/10/1991

18/08/1995

44

Albania – Italy BIT (1991)

In force

12/09/1991

29/01/1996

45

Albania – Greece BIT (1991)

In force

01/08/1991

04/01/1995
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The above investment treaties offer a broad range of protections to foreign individuals and
companies investing in Albania. These protections are generally guaranteed by provisions on
national treatment, most-favoured-nation treatment, expropriation, non-discrimination, fair
and equitable treatment, full protection and security, transfer of funds, compensation for losses,
etc.
These treaties also contain two typical dispute resolution provisions, one providing for dispute
settlement mechanisms between the contracting parties to the treaty (State-to-state), and the
other providing for dispute settlement mechanisms between the host State and an investor of
the other State (investor-to-State).
Most of the BITs concluded by Albania are outdated. However, despite being old and
not reflecting the new trend in international investment law, all the treaties provide for the
possibility of settlement of disputes in an amicable way and provide for a cooling-off period
before going to court or arbitration. This cooling-off period varies from 3 to 6 months in each
BIT. For example, the BITs between the Republic of Albania and the Republic of San Marino
provides for a cooling-off period of 6 months13; the BIT between the Republic of Albania and the
Kingdom of Spain14 provides for a cooling-off period of 6 months; the BIT between the Republic
of Albania and the Republic of Finland provides for a cooling-off period of 3 months15; the BIT
between the Republic of Albania and the United States of America provides for a cooling-off
period of 3 months ; the BIT between the Republic of Albania and the Republic of Italy provides
for a cooling-off period of 6 months17; the BIT between the Republic of Albania and Azerbaijan
provides for a cooling-off period of 6 months18, etc.
Almost all the BITs contain more or less the same dispute settlement clause, as follows: ‘Any
dispute between a Contracting Party and an investor of the other Contracting Party concerning
an investment or the expropriation or nationalisation of an investment shall, as far as possible,
be settled by the disputing parties in an amicable way. If such disputes cannot be settled
within six months from the date either party requested amicable settlement, the investor or
the Contracting Party concerned may submit the dispute either to the competent court of the
Contracting Party, or to an international arbitration tribunal. Each Contracting Party herewith
declares its acceptance of such an arbitration procedure.’19
Most recently, Albania concluded a BIT in 2015 (entered into force in 2017) with the Government
of the United Arab Emirates. This agreement better reflects the trend of developments in the
field of international investment law. According to Article 12 of the said BIT:
(1) Any dispute between an investor of one Contracting Party and the other Contracting
Party concerning an investment of the investor covered by this Agreement shall, as
far as possible, be settled amicably through negotiations, upon the written request of
the investor for amicable settlement of the disagreement. The host State will respond
promptly to the request.

Article 11(2) of the BIT between the Republic of Albania and Republic of San Marino (2012).
Article 11(2) (2003).
15
Article 9(2) (1997).
16
Article 9 (1995).
17
Article 8(2) (1991).
18
Article 13 (2012).
19
Article 10 of the BIT between the Republic of Albania and the Republic of Greece (1991).
13
14
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(2) The above-mentioned request for amicable settlement shall contain as follows:
a. the name and address of the disputing investor and, when the claim is made by an
investor of a contracting party on behalf of a legal person, the name and address of the
legal person;
b. the provisions of this Agreement alleged to have been breached and any other
provisions;
c. the factual and legal basis for the claim; and
d. the remedy sought and the amount of damages claimed.
(3) If the dispute cannot be settled amicably within six months from the date of receipt of
the request for amicable settlement, the investor may submit the dispute after a written
notice of intent to submit the dispute, to:
a) the competent court or administrative court of the respondent Contracting Party, or
b) conciliation or arbitral tribunal in accordance with the Arbitration Rules of the United
Nations Commission on International Trade Law, (UNCITRAL); or
c) Arbitration according to the International Court of Arbitration of the International
Chamber of Commerce (ICC); or
d) Arbitration in accordance with the Rules of the International Centre for Settlement
of Investment Disputes (ICSID) established pursuant to the Convention on the
Settlement of Investment Disputes between States and Nationals of Other States,
done in Washington, on March 18, 1965; or
e) Any other conciliation or arbitration forum accepted by the investor and the other
Contracting Party in agreement.
Also, other laws provide for the amicable settlement of disputes between investors and the
State. According to the Foreign Investment Act (FIA) (Law No 7764 of 2 November 1993, as
amended by Law No 10136 of 16 September 2010 and by Law No 46/2017 of 13 April 2017), ‘If
a dispute arises between a foreign investor and an Albanian private party or an Albanian state
enterprise or company, which has not been settled amicably, the foreign investor may choose to
settle the dispute according to any kind of previously agreed upon and applicable procedures. If
there is no procedure foreseen for the settlement of disputes, then the foreign investor has the
right to submit the dispute for resolution to a competent court or arbitration in the Republic of
Albania, according to Albanian laws.
‘If a dispute arises between a foreign investor and the Albanian public administration, which
has not been settled amicably, the foreign investor may submit the dispute for resolution to a
competent court or arbitration in the Republic of Albania, according to Albanian laws. If the
dispute relates to expropriation, compensation for expropriation or discrimination, as well as
to transfers as provided in Article 7 of this law, the foreign investor may submit the dispute for
resolution to the International Centre for Settlement of Investment Disputes, established by the
Convention for the settlement of investment disputes between the states and citizens of other
states, approved in Washington, on 18 March 1965’ (Article 8 FIA).
The Strategic Investment Act identifies the country’s strategic sectors20 and sets forth detailed
and special favourable administrative procedures facilitating or accelerating support and service
for domestic and foreign investors. This law does not address any mechanism for amicable
settlement of investor–State disputes.

Article 8: ‘Energy, agriculture, tourism, oil and extraction of natural resources are strategic sectors. These sectors offer the
opportunity to earn long-term revenues from investing in a quickly growing economy and with low cost, with unused natural
resources and a flexible [workforce].’
20
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As per the above, we might conclude that the Albanian legal order enables and encourages
the parties to a dispute to find an amicable settlement between the investor and the State.
2.2 Is there any structure for amicable dispute settlement in Albania, namely institutions and/
or processes established to deal with cases before the start of arbitration?
Currently, there is no special structure for amicable dispute settlement between investors and
the State in Albania.
In practice, investors respect the cooling-off period, initiating a written complaint to the
ministry involved in the dispute at the time the dispute arises. The ministry enters into verbal
and written communication with the complaining investor through letters or meetings. There is
no structure provided by law or any internal regulation of any Albanian institution to formalise
the negotiation procedure, which remains at the discretion of the ministry involved in the
dispute.
The ministry involved in the dispute should be advised by the SAO. Counselling by the SAO
was been mandatory before 2018. The recent amendments of the State Advocate Act in 2018
stipulate the cases in which it is mandatory for the SAO to provide preliminary counsel to public
administration bodies. One of these cases, provided in Article 15(4) of the said amended law, is
when there are complaints by foreign investors for violations by the Republic of Albania of the
law, treaties or international agreements for the protection of foreign investments. According to
this provision, it is mandatory for the SAO to provide counsel to the ministry involved during
the cooling-off period.
According to the SAA, the SAO has the right to mediate settlements in disputes. Prior to
signing a settlement agreement, the State Advocate should reflect the settlement agreed by the
parties in a draft agreement and submit it to the ministry responsible for the issues addressed
by the agreement and to the ministry responsible for finance in case the agreement will have
financial effects on the state budget. The responsible ministries must express their opinion
within 30 days from the submission of the draft agreement. Referring to the information
provided by the SAO, no settlement agreement was reached before starting arbitration. In two
international arbitration cases (ICSID and ICC cases), settlement agreements were reached after
the commencement of arbitration procedures.
Also, according to the Decision of the Prime Minister on Determining the Scope of State
Responsibility of the Ministry of State for the Protection of Entrepreneurship21 (MSPE),
investors may submit a complaint to the MSPE, which uses an investor grievance management
model. The mission of the MSPE is to assist and protect private enterprises operating in the
Republic of Albania and to promote inter-institutional cooperation in order to improve public
services for entrepreneurship. One of the main activities of the MSPE is to mediate an enterprise’s
communication with public institutions for the implementation of contracts, and it also
develops mechanisms for the preliminary settlement of disputes between them. However, there
is no legal act to regulate mediation procedures and, in practice, the MSPE focuses mainly on
encouraging investors to hold meetings with the ministry involved so as to direct the investor’s
complaints to the appropriate administrative body and/or to encourage the latter to respond to
the investors in a reasonable time.
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https://sipermarrja.gov.al/wp-content/uploads/2018/02/VKM-MINISTRIA.pdf.
Decision of the Council of Ministers No 511 of 3 September 2017.

The Albanian Investment Development Agency (AIDA) is the official investment agency
for the promotion and development of small and medium-sized enterprises and the export
promotion agency in Albania, which facilitates and supports direct investments in Albania. Law
No 55/2015 on Strategic Investments in the Republic of Albania (Article 6(e)) provides that ‘AIDA
mediates in the relations between investors and central or local state bodies. At their request, the
Agency may represent investors and their interests against state bodies and institutions, with
the exception of courts of all levels. The mediation role of AIDA is limited to the encouragement
of finding a solution between the investor and the public administration body. AIDA does not
deal with the merit[s] of [the] dispute. Neither [the] MSPE nor AIDA mediate[s] alternatives to
resolve the merit of the dispute between the parties, but they encourage the parties to find an
amicable solution between them.’
As a matter of fact, the general tendency of Albanian institutions is that, although they are
convinced of the benefits of the amicable settlement of disputes, they are reluctant to conclude
an agreement. The reason for this hesitation relates to the fear that the process could be
prejudiced and misinterpreted as an abuse of office. They feel safer leaving cases to the courts
or arbitration rather than getting involved in reaching an amicable settlement with an investor.
This reluctance is influenced by a previous experience of the Albanian Government in reaching
an amicable settlement with an important investor, the CEZ Group. An amicable settlement was
reached after the commencement of arbitration and provoked a very strong reaction among the
public23, where some people, inspired by the opposition parties at the time, strongly opposed
the agreement, considering it abusive. According to these people, the award should have been
much more favourable, and the Albanian Government, in a corrupt manner, conceded many
obligations to the CEZ Group. Furthermore, the High State Audit, at the end of the audit of the
amicable settlement in the CEZ case, filed a criminal complaint with the Prosecutor’s Office
against the Minister for Energy and the State Advocate-General, accusing them of abuse of
office24 . Also, a parliamentary investigation commission was established for this purpose.
As a conclusion there is no uniform structure for reaching an amicable dispute settlement.
It varies case by case, and it remains at the discretion of the ministry involved in the dispute.
Administrative bodies are reluctant to reach amicable settlements.
In the framework of the legal reform regarding investments, a new Law on Investments is
expected to be approved soon. The aim of the new draft Law on Investments is that it apply
to all direct investments made by domestic investors, investors from the Albanian diaspora
or foreign investors on the territory of the Republic of Albania, and it explicitly provides for
the possibility of reviewing investor–state disputes in a state institution, as a preliminary stage
before submitting a case to the competent state courts or arbitration according to the provisions
of the agreement between the parties.
Article 23 of the said draft law provides that:
1. An investor may file a written complaint with the state institution responsible for
reviewing the complaints, if he [or she] has been harmed by ... conduct, action/non-action,
or decision of a public institution related to the investment unless a court proceeding has
been initiated or when there is a court decision in relation to it.

https://www.zeriamerikes.com/a/3015455.html; https://www.rd.al/2016/08/mbyllja-e-dosjes-cez-hedh-drite-mbi-negociatat-sekrete-te-qeverise-shqiptare; https://pd.al/2016/04/megaafera-500-milione-euro-rama-cez-pd-kerkon-hetim-parlamentar; etc.
24
https://shqiptarja.com/lajm/marreveshja-me-cez-klsh-ja-br-padit-gjiknurin-479-mln-euro-dem.
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2. The state institution responsible for reviewing complaints shall consider the matter and
take any action necessary to find a solution acceptable to all parties within a reasonable
period of time. During the examination of the complaint, the said institution is entitled
to:
a. summon the officials involved in the proceedings subject to complaint and/or their
superiors;
b. see all the necessary documentation for examination of the relevant issue;
c. request from the involved public institutions a meeting with the investor and
discussions on the issue;
d. require public institutions to find legal mechanisms to resolve the issue;
e. require public institutions to deliver within 7 days a detailed written report on the
[respective] matter.
3. The state institution responsible for the examination of complaints issues a written report
with the findings and informs, in writing without delay and no later than [within] 7 days,
the complaining investor, the heads of public institutions involved and the ministers
involved.
4. The public institutions involved are obliged to cooperate with the state institution in
charge of examination of complaints and to provide any information regarding the
examination of the complaints.
5. An appeal procedure does not affect the right of the investor to appeal to the competent
court.
The draft law does not provide which institution is responsible for reviewing complaints.
According to Article 23(6) of the said draft law, the functioning, organisation and determination
of the state institution responsible for the examination of complaints and the detailed rules for
the examination process must be determined by a decision of the Council of Ministers. Experts
in the working group are divided over which should be the responsible institution to deal with
complaints. Some think it could be AIDA; some, that it could be the MSPE; and others, that it
could be the SAO. The possibility of establishing a new institution specifically for this purpose
has not been ruled out.
Article 24 of the new draft law provides for settlement of disputes as follows: ‘1. A dispute
arising between an investor and one or more state entities in the Republic of Albania in relation
to ... invested capital, or with the interpretation or application of the provisions of this law, is
intended to be resolved amicably. 2. If it is not resolved according to point 1 of this article, the
investor has the right to claim [before] the competent court in accordance with ...domestic
legislation, [a] treaty [to] which the Republic of Albania is a party and/or according to the
provisions of the contract in force between the investor and the Republic of Albania.’

SECTION 3
National procedures for the negotiation of BITs and the adoption of national legislation
3.1 National procedures for the negotiation of BITs
The Albanian Constitution recognises the priority of international agreements (ratified by the
25
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Article 122(2) of the Constitution of Republic of Albania.

Republic of Albania) over other national laws and normative acts. Ratification and denunciation
of international agreements by the Republic of Albania is done by law in cases where they relate
to a) territorial, peace, alliances, political and military issues; b) human rights and freedoms,
as well as the obligations of citizens, as provided in the Constitution; c) membership of the
Republic of Albania in international organisations; d) taking over financial obligations from the
Republic of Albania; e) approval, amendment, supplementation or repeal of laws. Parliament,
with a majority of all members, may ratify other international agreements not provided for in
paragraph 1 of this article.
The state institutions that have the authority to enter into international agreements are the
President of the Republic, the Prime Minister, members of the Council of Ministers or persons
authorised by the President or the Prime Minister. The principles and procedures for ratification
and denunciation of international agreements are provided by law.26
In conformity with the 1969 Vienna Convention on the Law of Treaties27, and the 1986
Vienna Convention on the Law of Treaties between States and International Organisations or
between International Organisations28, the Republic of Albania has adopted Law No 43/2016
on International Agreements in the Republic of Albania29 (hereinafter referred to as ‘Law No
43/2016’).
According to the above-mentioned law, draft international agreements are prepared by
ministries, central and local institutions, as well as public entities, in accordance with the
Constitution, binding international law for the Republic of Albania and Albanian legislation in
force (Article 4).
The process of entering into an international agreement, including BITs, should include the
following stages: (i) proposal/idea; (ii) negotiation; (iii) approval in principle by the Council of
Ministers; (iv) procedures of entering into force; (v) notifications on entering into force or on the
repeal of an agreement (vi) publication of the BIT.
(i)

Proposal/idea30

1. The initiative for concluding an international agreement may be taken by the institutions
of the Republic of Albania or another State or by an international organisation.
2. When the parties have agreed on the need to conclude an international agreement, the
competent ministry for the implementation of the agreement shall prepare a draft to be
proposed to the other party.
3. For the drafting of the draft agreement, the competent ministry takes into account the
opinions of the interested ministries and institutions, as well as the opinion of the Ministry
of Foreign Affairs; the Ministry of Justice; the Ministry of Finance, if the agreement has a
financial effect; and the Ministry of European Integration, if the agreement relates to the
acquis of the European Union.

Article 121 of the Constitution of Republic of Albania.
1969 Vienna Convention on the Law of Treaties, ratified by Law No 8696 of 23 November 2000.
28
1986 Vienna Convention on the Law of Treaties between States and International Organizations or between International
Organizations, ratified by Law No 18/2014 of 27 February 2014.
29
Law No 8371 on Entering into International Treaties and Agreements was repealed upon the entry into force of Law No
43/2016 on International Agreements in the Republic of Albania.
30
Article 8 of Law No 43/2016.
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4. The request for an opinion is accompanied by the certified draft agreement in Albanian
and in English, as well as an explanatory report, which should contain a) the reasons,
purpose and object of the agreement; b) the expected advantages and results; c) the
financial effects arising from its implementation; d) compliance with the Constitution,
domestic legislation and mandatory international law for the Republic of Albania, as well
as with the acquis of the European Union; e) and identification of, and reasons for taking,
the necessary legal actions to be adopted for the implementation of the international
agreement, as well as the authority responsible for their preparation.
5. After receiving the opinions on the draft agreement, the competent ministry coordinates
and reflects the proposals and comments of the institutions mentioned in point 3 above
in the text, which is sent to the Ministry of Foreign Affairs to be forwarded to the other
party through diplomatic channels.
6. For draft agreements proposed through diplomatic channels, through the Ministry of
Foreign Affairs, by another State or international organisation, the provisions of points 3
to 5 of this article shall apply.
7. In cases where the draft agreement deals with issues within the competence of two or
more ministries, the preparatory phase is directed by the ministry whose issues constitute
the main part of the draft agreement. When there is a dispute over the competence of
the preparatory phase, the Prime Minister communicates in writing to the competent
ministry guidance for this phase.
8. Any proposal made at this stage by the ministries or institutions involved is analysed
by the competent ministry. In the event that there is a dispute over non-inclusion in
the draft agreement by the competent ministry of proposals from the ministries or
institutions involved, the Prime Minister decides on the resolution of the dispute.
(ii) Negotiations31
The negotiation process is performed in two classic forms: direct negotiation and negotiation
at a distance through the Ministry of Foreign Affairs. Negotiations on the technical elements of
an agreement can take place at a distance, between the competent ministry and the other party,
keeping the Ministry of Foreign Affairs informed.
Prior to conducting direct negotiations, the competent ministry must determine the
composition and the head of delegation, as well as the time and place of the negotiations. In
the composition of the delegation, along with the ministry representatives and competent
authorities, there may be representatives of the other interested ministries. The law does not
provide for the SAO to be part of the delegation and, moreover, consultation with the SAO is not
a mandatory requirement, as it is in the cases of ‘b) … drafting, negotiating, signing, amending and
resolving contracts, which provide for the resolution of disputes in international arbitration; c)
… claims … made by [a] private party or public institution regarding the fulfilment of contractual
obligations, in case of conflict of interpretations or any other dispute in the execution of contracts
that provide for the resolution of disputes in international arbitration.’32 However, referring to
the information provided by the SAO, in recent years the SAO has been invited to advise the
negotiating team with regard to dispute settlement clauses.
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Article 9(1), (2) and (3) of Law No 43/2016.
Article 15(4)(b)(c) of the State Advocate Act.

Neither AIDA nor the MSPE is part of the negotiating team for BITs.
At the conclusion of negotiations, if the parties agree, the heads of delegation may initial33 the
draft agreement in two or more copies, depending on the negotiating parties. To this end, the
heads of delegation put their initials on each page of the draft agreement.
(iii) Approval in principle by the Council of Ministers34
Upon completion of the negotiation process, the draft of the BIT must, in principle, be approved
by the Council of Ministers on the proposal or joint proposal of the competent ministry(s).
The proposal for the approval in principle of the agreement must contain:
a) the draft decision on approval in principle;
b) the text of the agreement in the negotiated language;
c) the text of the agreement translated into Albanian and certified by the Ministry of Justice;
d) opinions of the interested ministries and institutions;
e) the explanatory memorandum referred to above, including arguments for accepting or
rejecting the proposals and remarks of the interested ministries.
If the implementation of the agreement relates to the adoption of normative acts or amendments
to existing laws, the legal measures to be taken, their importance and the authority responsible
for their preparation should be identified in the report.
The BIT must be signed, as the case may be, by the Prime Minister, any minister or any other
authorised persons granted full powers by the Minister for Foreign Affairs or the Prime Minister.
A BIT that has been approved in principle may be amended, with the written consent of the
signatory parties, until it is signed. When the amendments affect the substance of the agreement,
the rights and obligations that derive from it, the competent ministry proposes to the Council of
Ministers the repeal of the previous decree on approval in principle, and submits a new proposal
for approval in principle of the agreement.
(iv) Procedures for entry into force
In conformity with the 1969 Vienna Convention on the Law of Treaties35, Law No 43/2016
provides in general that an international agreement shall come into force through ratification,
through accession/acceptance/approval, through approval after signature or upon its being
signed.
From the legal point of view, agreements between states (concluded by the Republic of Albania)
are subject to ratification by Parliament or accession/acceptance/approval (for those agreements
which are not signed by the Republic of Albania), while agreements between governments enter
into force after the approval of the Council of Ministers after they have been signed, or at the
moment they are signed. This means a BIT enters into force after the approval of the Council of
Ministers.

Initialling is the act through which the authorised persons write their initials on the document to indicate that they agree
with the final text of the agreement. Article 3(ë) of Law No 43/2016.
34
Articles 10 and 11 of Law No 43/2016.
35
Article 11 of the 1969 Vienna Convention of the Law of Treaties.
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For the approval, the competent ministry must submit to the Council of Ministers for
consideration within 30 working days of the date of signature of the BIT a proposal for the
approval of the agreement, accompanied by the following documents:
a) the draft decision for approval;
b) the decision of approval in principle;
c) the texts of the agreement signed in Albanian and English, or a certified translation
thereof in the absence of signature in Albanian;
d) an explanatory report;
e) the opinion of the Ministry of Foreign Affairs and the Ministry of Justice on the content
of the draft decision.
(v) Notifications on the entry into force or on the repeal of a BIT
Upon completion of the domestic legal procedures for the entry into force of a BIT, the parties
make reciprocal notifications through diplomatic channels. In the case of BITs, they enter into
force after the last notification by the signatory states to the depositary. BITs that enter into force
after they are signed are an exception to this rule.
The procedure for notifications also establishes the date of entry into force of the agreement.
The moment when the agreement becomes enforceable is important not only to the institutions
that will implement it but also to the other State and private institutions and individuals that
will directly or indirectly be affected by its implementation. In general bilateral agreements
enter into force after confirmation of the receipt of the second notification, and some other
types of agreements enter into force on a later date after the above-mentioned confirmation.
(vi) Publication of the BIT
The Council of Ministers’ decision on the approval after the signing of a BIT is published in
the Official Gazette together with the text of the signed agreement in Albanian and in another
foreign language.
For the purpose of publishing BITs, pursuant to the act of approval, the Council of Ministers
must forward to the Official Publication Centre a hard copy and an electronic copy of the signed
agreement in Albanian and in another foreign language or a certified copy of the Albanian
translation if the agreement is not signed in Albanian.
The Ministry of Foreign Affairs must forward to the Official Publication Centre notices of entry
into force, suspension, denunciation and revocation of a BIT.
3.2 Procedure for adoption of national legislation36
The process of drafting and approving draft laws is carried out in several stages:
a) Proposal;
b) Drafting;
c) Consultation;
d) Discussion and approval by the Council of Ministers;
e) Review of draft laws in Parliament;
f) Announcement and publication;
g) Entry into force.
Regulation of the Parliament of Republic of Albania (approved by Decision No 166 of 16 December 2004, amended by Decision No 15 of 27 December 2005, Decision No 193 of 7 July 2008, Decision No 21 of 4 March 2010, Decision No 41 of 24 June
2010, Decision No 88 of 24 February 2011, Decision No 41 of 30 May 2013, Decision No 95 of 27 November 2014, Decision No 88
of 14 September 2017, Decision No 85 of 18 July 2019 and Decision No 12/2020). Available at https://www.parlament.al/Files/
sKuvendi/rregullorja.pdf.
36
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a. Proposal
Laws may be proposed by the Council of Ministers, each deputy or a group of at least 20,000
voters.
b. Drafting
A draft law is drafted in the form of a normative act and is accompanied by a report, which
contains: a) the objectives that are intended to be achieved with its approval; b) the arguments
that the objectives cannot be achieved with the existing legal instruments; c) the compliance
of the draft law with the Constitution, harmonisation with the legislation in force and the
legislation of the European Union; d) the economic, social and environmental impact, and
gender sensitivity; e) the degree of fulfilment of the objectives of the United Nations Sustainable
Development Agenda, as well as the implementation of the commitments deriving therefrom;
f) fulfilment of the obligations arising from the commitments of the Albanian State in the
framework of membership in international organisations and acts to which Albania is a party.
For financial draft laws, the report must contain the expected financial effects arising from its
implementation.
c. Consultation
The responsible parliamentary committee assesses, according to the nature of the draft laws, the
need to obtain information and consult with other sources that are outside the government. An
important element in this regard is the organisation of public hearings with representatives of
non-governmental organisations as well as other interested parties.
For draft laws that must be consulted with the public, the report contains a) data on the process
of notification and public consultation, b) persons and institutions that have contributed to
the drafting of the draft law, c) explanations regarding the identification of interest groups, d)
participants in the public consultation and the duration of the consultation process, e) issues
discussed and opinions expressed by the group of interest and f) reflection (or not) in the draft
law of the opinions of the interest groups.
d. Discussion and approval by the Council of Ministers
Draft laws proposed by the Council of Ministers and those that increase the expenditures of the
state budget or reduce its revenues cannot be approved without the opinion of the Council of
Ministers.
e. Review of draft laws in Parliament
Draft laws submitted to Parliament are reviewed according to a certain procedure that is based
on the Constitution and regulated in more detail in the parliamentary rules of procedure. Based
on this procedure, the draft law goes through several phases until its approval: the preparatory
phase, the general discussion phase (in principle), the article-by-article discussion and approval
phase, and the approval-in-entirety phase. The preparatory phase includes the submission of the
draft law to Parliament and its discussion by the responsible committees.
In accordance with the work programme and the work calendar of Parliament, the chairperson
of Parliament delivers for consideration the draft laws to the responsible committee and to the
committee that, according to the regulation, must present their opinion.
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Following the approval of Parliament’s calendar, the standing parliamentary committees draft
their programmes, in which they determine the order in which the draft laws are reviewed.
Usually, a draft law is reviewed by the responsible committee according to the scope and object
of the project. The committee, while reviewing a draft law, primarily listens to the initiators of
the draft law and then the member of parliament (MP) who is the rapporteur.
After reviewing the draft, the relevant committee drafts a report, makes proposals regarding
approval of the draft or, as the case may be, amends or rejects the draft law under consideration.
Reports are copied and distributed to MPs and the Council of Ministers at least one week before
the date of consideration of the draft law in plenary session.
Discussion and approval in principle
At the beginning of the debate on a draft law in plenary session, the initiator of the draft law
presents the reasons and motivation for the draft proposal; then questions are asked in principle,
and answers are given. The reports of the committees are then presented, and a discussion is
opened in principle. At the end of the debate in principle, where every deputy has the right to
speak for up to 10 minutes, the chairpersons of the parliamentary groups speak. After that, the
draft is voted on in principle.
Approval article by article
After the approval in principle, article-by-article approval follows. During the article-by-article
review, the possible differences that may have been proposed by permanent committees are also
discussed.
Approval in its entirety
After the approval article by article, the draft law is approved in its entirety together with all the
changes made.
f. Announcement and publication
Once approved by Parliament, the law is promulgated by the President within 20 days. The
President has the right to repeal the law only once. In case the law is returned for reconsideration
by the President, Parliament examines it according to the procedure mentioned above and
finally decides whether or not to approve the recommendations of the President by a majority
of all members of Parliament. If within 20 days the President of the Republic is not pronounced,
the law is automatically announced. After the announcement, the law is published in the Official
Gazette.
g. Entry into force
The law enters into force no less than 15 days after its publication in the Official Gazette,
excluding cases where the law itself provides for a different publication procedure. The law, in
principle, cannot be given retroactive effect. In cases where the legislator deems it necessary to
have a different deadline from the 15-day deadline, then this deadline must be determined by
the legislator and expressed in the text of the law itself.
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The Constitution stipulates that, with the exception of the general rule, a law may enter into
force immediately when the following conditions are met cumulatively: a) if there are cases of
extraordinary measures, as well as in case of need and urgency; b) if Parliament decides by a
majority of all members; c) if the President gives his consent; d) if the law is publicly announced.

SECTION 4
Institutions responsible for investment promotion and aftercare of investors
Albania’s domestic legislation regulating foreign investment and strategic investments
stipulates the various institutions that are responsible for investment promotion and aftercare
of investors.
1. The Albanian Investment Development Agency (AIDA) is the official investment agency
for the promotion and development of small and medium-sized enterprises and the export
promotion agency in Albania. It facilitates and supports direct investments in Albania by
identifying and promoting investment opportunities, and offering services and support
to existing or potential investors.37 AIDA, a subordinate institution of the Ministry of
Economy, focuses on (i) facilitating and supporting direct investments in Albania, (ii)
increasing the competitiveness of SMEs and (iii) promoting, and providing assistance for,
exports of goods and services. Under Law No 55/2015 on Strategic Investments in the
Republic of Albania, AIDA is the Secretariat of the Strategic Investment Committee (SIC),
which approves the status of every strategic investor.
As an intermediator between foreign investors and the Government of Albania, AIDA’s
Directorate of Investment ensures access to updated information, provides efficient means of
communication with governmental bodies and serves as a one-stop shop, supporting investors
throughout each step of their investment process. As a governmental institution, all AIDA services
are provided free of charge. AIDA undertakes all the necessary initiatives for the development
of the private sector and for improvement of the business climate by following and assisting
private commercial entities in all phases of their business activity, and through intervention and
cooperation with foreign trade entities and state bodies.38
AIDA’s governing bodies are (a) the Board of Directors, (b) the chairperson of the Board of
Directors and (c) the executive director (Article 10).
AIDA’s Board of Directors is chaired by the Prime Minister of the Republic of Albania and
consists of:
a) the Minister for Economy;
b) the Minister for Finance;
c) the Minister for Agriculture;
d) the Minister for Tourism;
e) the Minister for Public Affairs.

AIDA was established by Law No 10 303 of 15 July 2010 on the Establishment and Organisation of the Albanian Investment
Development Agency.
38
About Us (aida.gov.al)
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Four representatives of the private economic sector are also elected as members of the Board
of Directors. They are selected by the Ministry of Economy.
AIDA is not involved in the process of negotiating BITs or in the negotiations between an
investor and the State during the cooling-off period. As we mentioned above, according to Article
6(e) of the Law on Strategic Investment, at the request of an investor, AIDA may represent them
and their interests against state bodies and institutions, with the exception of courts of all levels.
In such cases, AIDA informs the State Advocate’s Office, as a member of the SIC, and the Prime
Minister, as the chair of AIDA’s Board of Directors. Referring to the discussion with AIDA’s staff
and also to the organigram of AIDA, it appears that there are not enough professional sources to
be involved in the settlement of the merits of disputes. Even in cases where they are involved as
a representative of an investor, they focus on the procedural aspects of the dispute, for instance,
on the procedural steps involved in getting a licence, and not on the merits of the dispute.
2. The Albanian Investment Council (AIC) is an institution established by Decision of
Council of Ministers No 294 of 8 April 2015 on the Establishment of the Investment
Council, based on the Agreement concluded between the Government of the Republic of
Albania and the European Bank for Reconstruction and Development on Cooperation in
Support of the Investment Climate and Good Governance, signed on 24 February 2014, as
a specialised intermediary advisory body to facilitate dialogue between representatives
of the business community and donors and the government to develop a favourable,
non-discriminatory and transparent business/investment environment. The AIC is an
advisory body within the Council of Ministers.
The AIC’s goals are as follows:
a) Facilitation of constructive dialogue and an exchange of views between the Council of Ministers,
ministries and other executive agencies under their subordination, on the one hand, and the
private sector, on the other hand, in an effort to improve and encourage a sound investment
climate and the execution of an effective action plan against corruption in accordance with the
principles of the Albanian National Anti-Corruption Strategy.
b) Preparation of legal and economic analyses and concrete recommendations with a focus
on improving the existing legislative framework and developing policies for the promotion of
investments.
The AIC, through its chairperson, and based on the analyses, discussions and conclusions
of periodic AIC meetings, also submits concrete recommendations to the Prime Minister and
respective ministers to make the necessary legislative amendments or undertake other initiatives
with the objective of improving the business climate in the country.
As a conclusion, the AIC is not involved in the ISDS process, but it is conceived as a think tank
for investment issues mainly at the macro level.
3.
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The Strategic Investment Committee (SIC) was established under Law No 55/2015
on Strategic Investments in the Republic of Albania, that aims the most efficient
implementation of the law. The SIC is a collegial administrative body within the Council
of Ministers, which is headed by the Prime Minister and composed of the following
members:

Decision of the Council of Ministers No 511 of 3 September 2017.

a)
b)
c)
d)
e)
f)
g)
h)
i)
j)

the Deputy Prime Minister;
the Minister for Finance;
the Minister for Economy and Tourism;
the Minister for Transport and Infrastructure;
the Minister for Energy and Industry;
the Minister for Urban Development Issues;
the Minister for Agriculture;
the Minister for Environment;
the State Advocate-General;
the minister in charge of a specific area as the case may be.

The SIC has the following responsibilities:
a) monitoring the functioning of the one-stop-shop system for services for strategic
investors;
b) monitoring the performance of the impact of strategic investments and their
performance, and approving specific programmes for support of, and incentives for,
strategic investments;
c) approving the action plan for measures, procedures and deadlines relating to services
and facilitating procedures for the design and implementation of a strategic investment
project, and setting out specific commitments, tasks and deadlines for central institutions
and local government units for all stages of project implementation;
d) approving projects with the status of ‘project with strategic potential.’
AIDA plays the role of the Secretariat of the Strategic Investment Committee, enabling all
the necessary support for investors whose projects gain the status of a project with strategic
potential from the SIC.
4. The Ministry of State for the Protection of Entrepreneurship (MSPE)
As we mentioned above, the MSPE used an investor grievance management model. Its
mission is to assist and protect private enterprises operating in the Republic of Albania, as
well as to promote inter-institutional cooperation in order to improve public services for
entrepreneurship.39
The MSPE carries out the following activities:
a) Investigating and handling administrative complaints from private enterprises, including
those of strategic and/or foreign investors, against public institutions, which include public
institutions of central and local government, public companies and their officials;
b) Promoting transparency and inter-institutional cooperation for the improvement of public
services, as well as assisting enterprises in the protection of their legal rights related to their
entrepreneurial activities against public institutions;
c) Mediating enterprises’ communication with public institutions for the implementation of
contracts, as well as developing mechanisms for the preliminary settlement of disputes between
them;
d) Encouraging the development of partnerships and communication between public institutions
and enterprises as well as their representative organisations.
39

Decision of the Council of Ministers No 511 of 3 September 2017.
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In order to carry out the activities mentioned above, the Minister of State for the Protection
of Entrepreneurship:
a) creates an electronic platform for interaction with enterprises and for tracking their complaints;
b) creates a register of internal communication for the handling of complaints, through which
it monitors the inter-institutional process and reports to the Prime Minister at the beginning of
every month;
c) establishes a regulation which details the procedure for (i) registration and admission
of complaints, according to the criteria defined in the regulation; (ii) communication and
investigation of accepted issues with related public institutions; (iii) collecting the necessary
evidence and information from central and local government institutions, public companies
and/or third parties; (iv) communication between public institutions and the enterprise that
filed the complaint; as well as (v) reporting and publishing the status of complaints handled.
The Minister of State for the Protection of Entrepreneurship does not address cases for which a
court case has been initiated or where there is a final court decision.
The main practical role of the MSPE is directing investor complaints to the appropriate
administrative body and following the case until the investor receives a response/solution from
the responsible institution.
According to the internal regulation of the MSPE, complaints/requests from domestic or
foreign entrepreneurs should be registered in the register of the Archive Office. The latter should
immediately forward the complaint/request to the secretary of the Minister, who also registers
and sends them to the Director of the Cabinet. The Director of the Cabinet, after reviewing the
nature of the complaints/requests, appoints the advisers responsible for handling the practice and,
as the case may be, assigns specific tasks. Advisers review and address complaints/administrative
claims from private enterprises, including those of foreign investors, against public institutions.
At the end of the analysis, they draft their opinion and send it for approval to the Director of
the Cabinet, who, if there are no observations on the manner of treatment, forwards it to the
Minister of State for the Protection of Entrepreneurship for final approval. After getting the
approval of the Minister, the response is recorded by the secretary of the Minister, who submits
it to the Archive Office. Private enterprises and foreign investors can also send their complaints/
requests in electronic form to Info@Sipërmarrja.gov.alb and to the ‘Albania We Want’ platform.40
Documents (complaints/requests) or administrative acts are circulated and reviewed by the
deadlines set in the delegation of tasks. These deadlines are a) normal, b) priority or c) urgent. In
cases where the review of the case is not completed by the set deadline, the responsible structures
must inform the complainant in writing, giving the reasons for the delay in handling the case,
as well as proposing another possible deadline for the realisation of the task. In order to carry
out their activities, the Minister of State for the Protection of Entrepreneurship and the Director
of the Cabinet report to the Prime Minister and publish the status of complaints handled and
monitor the inter-institutional process at the beginning of every month.
To ensure transparency, the Minister of State for the Protection of Entrepreneurship publishes
the report of complaints handled every month on the website www.sipërmarrja.gov.al as in the
table below:
‘The Albania We Want’ is an open platform for communication and interaction which aims to ensure that the public is heard
in real time on current political and governance issues; to discuss with the public important reforms and measures, enabling
the public to have an impact on governance policies in each sector or on the progress of the work of each ministry and state
institution. This platform is a practical instrument of co-government with every ordinary person who wants to be part of the
effort for the Albania we want.
40
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Complaints Analysis May 202041
Status of complaints

Ongoing, 655

Handle with response, 319

Handle with solutions, 125

Status and distribution of complaints by ministries and municipalities

Ongoing

Handle request with response
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For updated information on a monthly basis see, https://sipermarrja.gov.al/wp-content/uploads/2020/06/Raporti-Mujor_
Maj_2020_Final.pdf .
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INTRODUCTION
Aiming to create a favourable legislative and institutional environment to support more
efficient economic and financial activities, Bosnia and Herzegovina’s institutions have taken
a number of actions over the last few years. The strategic framework for taking such actions
was established by the Reform Agenda, a document of reforms proposed by the then-foreign
ministers of Germany and the United Kingdom. The objective of the Agenda was to accelerate
economic activities and to create a more favourable legislative and institutional framework
for business entities. The process also included the alignment of existing legislation with
reform requirements and the removal of administrative barriers. This was supposed to
facilitate investments by domestic and foreign companies in Bosnia and Herzegovina and to
guarantee them investment security and an adequate return on investment. At the same time,
implementation of the Reform Agenda was intended to improve the socioeconomic position of
the citizens of Bosnia and Herzegovina1.
The results achieved by the Reform Agenda can be analysed in terms of various aspects. The
positive aspect, on the one hand, is that reform processes were initiated primarily in creating
a legislative framework to guarantee investors greater legal security. Nevertheless, due to the
complex legal system and specific political relations within Bosnia and Herzegovina, these
processes in the majority of cases were not completed in a way foreseen by the Agenda. In this
context the Western Balkans Six (WB6) initiative represents a continuation of these processes with
a focus on foreign investors and the open issues they are facing in regard to the legal framework,
financial flows, efficacy of the judiciary and legal procedures guaranteeing protection of their
investments.
Bosnia and Herzegovina, like other economies in the WB6, is in the process of EU integration,
where achievement of EU requirements and international standards goes hand in hand
with development of a stable and competitive economy. In order to improve the business
environment and align regional investment policies, the WB6 economies have developed and
are implementing a Regional Investment Reform Agenda based on the Multi-annual Action
Plan for a Regional Economic Area in the WB62.
To attract serious investors, Bosnia and Herzegovina needs to increase the level of legal
certainty. On the one hand, this is accomplished by the conclusion of bilateral investment treaties
(BITs), where the settlement of disputes by means of an investor–state dispute settlement (ISDS)
mechanism is provided. On the other hand, the national structures in Bosnia and Herzegovina
that should act both before and after the ISDS is triggered by an investor are not highly developed.
As expected, ISDS-related coordination in the country is poor, and coordination with partner
countries is similar.
Bosnia and Herzegovina is already a respondent in a number of claims brought against it by
foreign investors. Should the outcome of those cases establish that the State (and its institutions)
is responsible for the breach(es) of investors’ rights, the State will be required to pay a huge
amount of monetary compensation and will suffer both economically and politically.
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https://europa.ba/?p=36143.
https://www.rcc.int/docs/383/multi-annual-action-plan-for-a-regional-economic-area-in-the-western-balkans-six.

This National Report of Bosnia and Herzegovina thus aims to identify and classify all relevant
institutions constituting the ISDS structures in the country, including relevant legislation,
policies and practices.
While Bosnia and Herzegovina has already established a structure to deal with such cases (i.e.
the Negotiating Body of Bosnia and Herzegovina for the Peaceful Settlement of International
Investment Disputes; see Part 2.1 of the Report), the efficiency of this body is still to be tested.
There is an obvious need to clarify and/or establish how this body is going to coordinate with
other institutions and mechanisms for dispute prevention and early warning. This would enable
better prevention of the escalation of disputes into arbitration whenever possible and, if not, to
more efficiently prepare the state defence in arbitration.
The findings and recommendations of the National Report should also help civil servants
in Bosnia and Herzegovina in different institutions at all levels of governance to be aware of,
and recognise issues in, national legislation or actions of national institutions which may be
challenged in ISDS cases. Additionally, the analysis could serve partner countries as a basis
for considering both the best practices for dispute management and best practices for dispute
prevention. Taking into account the growing number of cases brought against WB6 economies,
it is of utmost importance for them to improve their ability to deal with dispute settlement
proceedings by having ISDS-related structures mapped properly or established where they do
not exist. This will improve the ability of the WB6 to deal with dispute settlement proceedings in
an optimum manner, as well as to adequately and effectively engage in the ongoing ISDS reform
discussions taking place at the international (in particular the work of UNCITRAL Working
Group III) and the EU level.

SECTION 1
1. INSTITUTIONAL FRAMEWORK FOR REPRESENTING THE STATE IN INVESTMENT
ARBITRATION
As already noted in the introduction, two major findings can be stated after an analysis of the
relevant information and legislation in Bosnia and Herzegovina. First, Bosnia and Herzegovina
has already established an institutional framework for representing the State in investment
arbitration which goes beyond the practice of other WB6 economies. Second, the institutions
comprising the ISDS framework are somewhat scattered, and further coordination and links
need to be established.
Even though an aftercare programme exists in Bosnia and Herzegovina and, as such, can serve
as an early-warning system to spot open issues with investors and prevent their escalation into
arbitration, a clear link with structures in charge of other phases of dispute resolution should be
established.
1.1 RESPONSIBLE INSTITUTION(S) AND THEIR SET-UP
In accordance with the Law on the Attorney General’s Office of BiH (Article 13), the Attorney
General’s Office represents Bosnia and Herzegovina, its institutions, public agencies, public
corporations and other organisations of Bosnia and Herzegovina before international courts,
courts of other states, international arbitral tribunals and bodies of other states.
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The Attorney General’s Office of BiH, inter alia, performs tasks related to the legal protection
of property and property interests of Bosnia and Herzegovina, its institutions and other
organisations of Bosnia and Herzegovina which are funded by the budget of the institutions of
Bosnia and Herzegovina.
In performing its tasks, the Attorney General’s Office of BiH reports to the Parliamentary
Assembly of Bosnia and Herzegovina (PA of BiH) and the Council of Ministers of BiH on its work
and issues and problems observed in the implementation of international treaties and laws of
Bosnia and Herzegovina and other regulations of Bosnia and Herzegovina which are important
for performing the function of the Office.
While, on the one hand, the Attorney General’s Office of BiH is authorised by law to
undertake all activities related to proceedings of legal representation, the institutions of Bosnia
and Herzegovina, on the other hand, are obliged to inform, in a timely manner, the Office on
the cases in which it should represent them (the State) and submit all relevant documents and
information.
Nevertheless, the Attorney General’s Office of BiH takes legal actions to protect the property
and property interests of Bosnia and Herzegovina, its institutions and organisations on its own
initiative.
A law firm which specialises in international investment disputes can be selected in accordance
with the prescribed legal procedure and with the approval of the Council of Ministers of BiH to
provide expert assistance to the Attorney General’s Office of BiH in representing the State before
an international arbitral tribunal.
The Ministry of Foreign Trade and Economic Relations of BiH (MoFTER BiH) is responsible for
negotiating, concluding and monitoring the implementation of BITs. As such, the MoFTER BiH,
at the request of the Attorney General’s Office of BiH, submits the necessary documentation and
information related to the specific BIT under which arbitration was initiated. Before and during
the arbitration process, the Attorney General’s Office of BiH may request all relevant information
and documentation from other institutions in Bosnia and Herzegovina depending on the
nature of the dispute and the location of the legal entity which allegedly caused damage to the
investor. These usually include the Ministry of Finance and Treasury of BiH, the government of
the entity of Bosnia and Herzegovina on whose territory the dispute arose and other institutions
depending on the subject matter of the dispute (e.g. a legal entity’s representative, local attorney’s
office, etc.). Regardless of the sector and type of dispute, the jurisdiction to represent Bosnia
and Herzegovina in international investment arbitration belongs only to the Attorney General’s
Office of BiH.
Taking into account the fact that international arbitration cases are relatively new to Bosnia
and Herzegovina, and also taking into account the country’s limited administration and financial
capacities, according to available information the Attorney General’s Office of BiH does not have
a specialised department for such cases. Additionally, the staff are generally not trained nor do
they have sufficient technical knowledge about BITs to carry out the procedures involved in
investment arbitration. This is partially compensated by the engagement of specialised law
firms (international and domestic) and the establishment of the Negotiating Body of Bosnia and
Herzegovina for the Peaceful Settlement of International Investment Disputes.
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1.2 INVESTMENT CLAIMS BROUGHT AGAINST BOSNIA AND HERZEGOVINA
Bosnia and Herzegovina has been or still is a respondent party in four claims under international
investment agreements (BITs and the Energy Charter Treaty) before international arbitration
fora3.
Case 1

ALAS International Baustoffproduktions AG v Bosnia and
Herzegovina (ICSID Case No ARB/07/11)

Year

2007

Instrument(s) invoked

Bosnia and Herzegovina – Austria BIT (2000)

Summary of the
dispute

Claims arising from the Government’s alleged failure to prevent
a local state-owned company from breaching a long-term supply
agreement with ALAS’s local subsidiary.

Details of the
investment

Majority shareholding in a newly privatised Bosnian cement
manufacturing company.

Indirect expropriation, fair and equitable treatment / minimum
IIAs allegedly breached standard of treatment, including denial-of-justice claims, umbrella
clause.
Requested monetary
compensation

EUR 20 million

Status/outcome

Settled

Case 2

Elektrogospodarstvo Slovenije - razvoj ininzeniring d.o.o. v Bosnia
and Herzegovina (ICSID Case No ARB/14/13)

Year

2014

Instrument(s) invoked

Energy Charter Treaty (1994); Bosnia and Herzegovina – Slovenia
BIT (2001)

Summary of the
dispute

Details of the
investment

Claims arising out of alleged outstanding payments to the claimant
for its contribution of funds towards the construction of a thermal
power plant in Bosnia and Herzegovina, as well as compensation
due for undelivered electricity, said thermal plan being currently
wholly owned by the
Government of the BiH entity Republika Srpska.
Rights under an agreement for the construction of a thermal power
plant

IIAs allegedly breached Not publicly available

3

Requested monetary
compensation

EUR 750 million

Status/outcome

18 May 2020 – The proceeding is suspended pursuant to the
Tribunal’s decision pending. The BiH arbitrator, Ms Maja
Stanivukovic, issued a dissenting opinion.

https://investmentpolicy.unctad.org/investment-dispute-settlement/country/25/bosnia-and-herzegovina;
https://icsid.worldbank.org/en/Pages/cases/AdvancedSearch.aspx
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Case 3

Boris Goljevšček, Viaduct d.o.o. Portorož and Vladimir Zevnik v
Bosnia and Herzegovina (ICSID Case No ARB/16/36)

Year

2016
Energy Charter Treaty (1994); Bosnia and Herzegovina – Slovenia
Instrument(s) invoked
BIT (2001)
Claims arising out of alleged acts and omissions on the part of
the Government of Republika Srpska, a region within Bosnia
and Herzegovina, which allegedly frustrated the claimants’ two
hydroelectric power plant projects on the Vrbas River. In 2004
the claimants’ subsidiary HES Vrbas signed concession contracts
Summary of the dispute to build and operate the power plants, but the facilities were
never built, allegedly due to Republika Srpska’s failure to issue
the necessary permits or approve an updated conceptual project
design, and its granting of concession rights to the state-owned
company ZP Hidroelektrane to build a competing power plant on
the river without a public tender.
Details of the
Interests in local subsidiary HES Vrbas, a company in the
investment
hydroelectric power industry
IIAs allegedly breached

Indirect expropriation, fair and equitable treatment / minimum
standard of treatment, including denial-of-justice claims

Requested monetary
compensation

EUR 51 million

Status/outcome:

Pending

Case 4

Naveen Aggarwal, Neete Gupta, and Usha Industries, Inc. v Bosnia
and Herzegovina

Year
Instrument(s) invoked

2017
Bosnia and Herzegovina – India BIT (2006)

Claims arising out of the alleged freeze of the claimants’
shareholding in the insurance company Krajina and other actions
allegedly taken by Bosnian regulatory agencies to prevent the
Summary of the dispute claimants from exercising their majority ownership rights in
Krajina after the claimants had accused the Bosnian authorities of
fraudulent misrepresentations in the offering prospectus they had
relied on when purchasing the shares.
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Details of the
investment

Majority shareholding in Krajina osiguranje a.d. Banja Luka, a local
partly state-owned insurance company.

IIAs allegedly breached

Fair and equitable treatment / minimum standard of treatment,
including denial-of-justice claims, national treatment, mostfavoured-nation treatment, indirect expropriation

Requested monetary
compensation

USD 40 million

Status/outcome:

Decided in favor of the state

Informal information indicates there are numerous investors who are having alleged problems
in their business operations in Bosnia and Herzegovina and that they may refer to the rights
granted by the specific BIT in resolving ongoing issues. For example, the British-Indian investor
Pramod Mittal4 announced in the press a claim against Bosnia and Herzegovina to defend his
rights, which were allegedly violated under the Bosnia and Herzegovina – India BIT. Another
example is the alleged violation of the rights of Serbia’s Association of Gambling Providers
caused by the adoption of the Law on Gambling in Republika Srpska5, involving a claim against
Bosnia and Herzegovina under the Bosnia and Herzegovina – Serbia BIT.

SECTION 2
2. INSTITUTIONAL FRAMEWORK FOR AMICABLE SETTLEMENT AND/OR MEDIATION
WITH INVESTORS
2.1 INSTITUTIONAL FRAMEWORK FOR AMICABLE SETTLEMENT
Given the wide application of international investment agreements, acting on the requests
of foreign investors for the peaceful settlement of disputes (which is an obligatory phase under
BITs before a dispute is allowed to proceed to arbitration) requires coordinated activities on
the part of several institutions in Bosnia and Herzegovina. Depending on the nature of the
request, it is necessary to consider several aspects of a possible dispute, such as protection of the
property interests of Bosnia and Herzegovina, the legal and financial aspects of a possible claim,
interpretation of the related agreement provisions, assessment of the justifiability of the actions
of either the institution(s) of Bosnia and Herzegovina or the legal entity that allegedly caused the
damage to the investor, and other issues.
In addition, foreign investors often address different institutions in Bosnia and Herzegovina
at the same time with requests for the peaceful settlement of disputes, making it difficult for
institutions to take a unified approach to addressing such requests. Also, the short deadlines laid
down in specific BITs (usually a cooling-off period of three to six months) increase opportunities
for arbitration proceedings.
In order to be able to deal with such cases in an optimal manner, the Council of Ministers of
BiH adopted a Decision on Establishing the Negotiating Body of Bosnia and Herzegovina for
the Peaceful Settlement of International Investment Disputes (hereinafter ‘Negotiating Body’)
in November 2017. The rationale for the establishment of the Negotiating Body was that it
should act on the requests of foreign investors for the peaceful settlement of disputes and thus
contribute to the efficiency of institutions in Bosnia and Herzegovina, speed up the exchange
of information between institutions or legal entities and increase the possibility of resolving
disputes at this stage before they escalate into arbitration. The Negotiating Body should also
ensure timely, coordinated and effective action on the part of the competent institutions in
representing and protecting the interests of Bosnia and Herzegovina in the process of peaceful
resolution of international investment disputes.

https://www.dnevni-list.ba/pramod-mittal-zvizdicu-i-novalicu-nanijeli-ste-stetu-mirno-rjesenje-ili-tuzba-protiv-bih/. [This
link doesn’t work.]
5
https://www.rtvbn.com/3984124/novi-pravilnik-za-posao-vladinim-dragim-kompanijama.
4
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The Negotiating Body consists of a permanent negotiating team and an ad hoc part of the
negotiating team. The permanent negotiating team consists of one representative from each of
the following institutions:
-

the Attorney General’s Office of BiH, as chairperson;
the Ministry of Finance and Treasury of BiH, as a member;
the Ministry of Foreign Trade and Economic Relations of BiH, as a member; and
the Ministry of Justice of BiH, as a member.

In the process of acting upon each specific request from a foreign investor for peaceful
resolution of a dispute, the Negotiating Body must be supplemented on an ad hoc basis by
members representing the following institutions:
-

a legal entity which, according to the claims of the foreign investor, by its act or omission
to act, caused the dispute which is the subject of the peaceful resolution procedure;
the competent ministry/institution of the State, BiH entity, canton in the Federation of
BiH or the Brčko District of BiH which is directly responsible for the area involved in the
request of the foreign investor, depending on the subject matter of the dispute; and
the competent state attorneys of the BiH entities or cantons in the Federation of BiH or
the Brčko District of BiH, depending on the subject matter of the dispute.

The Council of Ministers of BiH may, on the proposal of the Attorney General’s Office of BiH,
appoint one or more external experts with relevant experience in international arbitration or
investment law for the purpose of providing expert explanations, proposals and opinions on
specific cases, i.e. providing expert support for the work of the Negotiating Body.
2.1.1 Appointment procedure
The Attorney General’s Office of BiH is obliged to collect individual nominations from
the above-mentioned institutions and submit them to the Council of Ministers of BiH. It is
required that a civil servant whose knowledge and expertise, according to the assessment of
the nominating institution, can best contribute the completion of the tasks be nominated as a
representative on the permanent negotiating team. The standing part of the Negotiating Body,
that is, the permanent negotiating body in the process of peaceful resolution of international
investment disputes was already appointed by a decision of the Council of Ministers of BiH in
July 2018.
Upon receipt of a specific request by a foreign investor for peaceful resolution of a dispute, the
Attorney General’s Office of BiH considers, within 15 days, the factual and legal aspects of the
foreign investor’s request and identifies the institutions and legal entities whose representatives
should be nominated as ad hoc members. Once identified, the Attorney General’s Office of BiH
asks those institutions to immediately nominate their representatives. These institutions and
legal entities must immediately, within a period of no more than 8 days, notify the Attorney
General’s Office of BiH of the representatives that they propose as ad hoc members. If these
institutions and/or legal entities do not act upon the request of the Attorney General’s Office
of BiH within the prescribed period, the legal representatives of those institutions and/or legal
entities will be considered as proposed representatives as ad hoc members for negotiations.
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Based on the submitted nominations or upon the expiry of the prescribed period, the Attorney
General’s Office of BiH submits to the Council of Ministers of BiH a proposal for the appointment
of ad hoc members of the Negotiating Body. The Council of Ministers of BiH adopts a decision on
the appointment of ad hoc members for negotiations in the process of the peaceful resolution
of an international investment dispute. Ad hoc members are appointed until the completion of
the peaceful resolution procedure for which they have been appointed and which was initiated
by the specific request of the foreign investor.
2.1.2 Task of the Negotiating Body
The task of the Negotiating Body is to coordinate the process of the peaceful resolution of
an international investment dispute, thus supporting the Attorney General’s Office of BiH as
the legal representative of the State, whereas each member acts within the jurisdiction of the
nominating institution or legal entity.
In order to carry out its task, the Negotiating Body is authorised to:
-

-

analyse the request of a foreign investor and provide the Attorney General’s Office of
BiH with recommendations and guidelines with the aim of improving the negotiation
process in order to settle the dispute amicably;
collect and submit to the Attorney General’s Office of BiH information with the aim of
advancing negotiations and achieving success in the process of the peaceful resolution
of the dispute, whereas each member acts within the competence of the nominating
institution or legal entity;
monitor, coordinate and encourage the negotiation process between the Attorney
General’s Office of BiH and the foreign investors involved in the dispute;
once a month, prepare and submit to the Council of Ministers of BiH a progress report
on the stage of the peaceful resolution of the dispute that is signed by the chairperson of
the permanent negotiating team;
make recommendations to the Council of Ministers of BiH, the Attorney General’s Office
of BiH and other competent institutions with the aim of improving the negotiation
process; and
undertake other actions with the aim of carrying out the task of coordinating the process
of the peaceful settlement of the dispute, without prejudice to the competencies of the
Attorney General’s Office of BiH.

2.1.3 Procedure in case of unsuccessful negotiations
If the peaceful resolution procedure is unsuccessful and the foreign investor initiates
arbitration proceedings, the Attorney General’s Office of BiH continues the procedure and takes
all necessary steps to protect the interests of Bosnia and Herzegovina, while respecting the
deadlines laid down in the rules of the international arbitration forum where the dispute is filed
for resolution.
During this procedure, the Attorney General’s Office of BiH, with the consent of the Council
of Ministers of BiH, decides on:
-

the appointment of members of the arbitral tribunal on behalf of Bosnia and Herzegovina;
the engagement of experts on behalf of Bosnia and Herzegovina;
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-

the hiring of additional national and international legal experts for preparation of the
defence and representation of Bosnia and Herzegovina;
all other matters essential for the effective and full-fledged conduct of the arbitration
proceedings.

During the process of peaceful resolution and later arbitral proceedings, the Council of
Ministers of BiH makes all other decisions which may be relevant to the dispute.
In case Bosnia and Herzegovina is found responsible for breaching an investor’s rights under a
specific BIT, Articles 27 and 29 of the Law on the Procedure for Conclusion and Implementation
of International Treaties (Official Gazette of BiH, Nos 29/00 and 32/13) apply:
•
•
•

Article 27(1) – The Council of Ministers of BiH is responsible for implementation of
international treaties through the competent institutions of Bosnia and Herzegovina
and its entities.
Article 29(1) – International treaties concluded by Bosnia and Herzegovina which create
obligations for domestic legal entities are directly implemented by those legal entities.
Article 29(2) – If a domestic legal entity fails to fulfil its obligations arising from
international treaties concluded by Bosnia and Herzegovina, those obligations shall be
fulfilled by Bosnia and Herzegovina at the expense of the BiH entity on whose territory
the legal entity is located.

These two articles present key regulations concerning financial responsibilities in the country
that may result from arbitral decisions in ISDS cases brought against Bosnia and Herzegovina.
2.1.4 Work of the Negotiating Body
The work of the Negotiating Body is governed by its own Rules of Procedure. The Attorney
General’s Office of BiH performs expert, administrative and technical tasks for the Negotiating
Body. The secretary of the Negotiating Body is appointed from the staff of the Attorney General’s
Office of BiH. The members of the Negotiating Body have an obligation to keep confidential any
information obtained during the performance of their tasks.
2.2 MEDIATION
Mediation, as a means of dispute resolution generally, including the possibility of using it in
investment disputes, is still being developed in Bosnia and Herzegovina. Currently, it is mostly
used in local courts for resolution of specific disputes. There is no information available that
suggests that mediation is, or can be, used in resolution of investment disputes.

SECTION 3
3. NATIONAL PROCEDURES FOR THE ADOPTION OF NATIONAL LEGISLATION AND THE
NEGOTIATION OF BITS
The legal framework of Bosnia and Herzegovina consists of four legal systems: one at the
state level and three at the level of BiH entities (the Federation of BiH and Republika Srpska) and
at the level of the Brčko District of BiH. Additionally, the Federation of BiH level consists of 10
cantonal legal systems.
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Before clarifying the responsibilities of legislative bodies in Bosnia and Herzegovina, it is
important to explain the constitutional responsibilities within the State. According to Article
III(1) of the Constitution of Bosnia and Herzegovina (hereinafter ‘State Constitution’), state
institutions are responsible for the following:
a)
b)
c)
d)
e)

foreign policy,
foreign trade policy,
customs policy,
monetary policy as provided in Article VII,
finances of the institutions of, and for the international obligations of, Bosnia and
Herzegovina,
f) immigration, refugee and asylum policy and regulation,
g) international and inter-entity criminal law enforcement, including relations with
Interpol,
h) establishment and operation of common and international communications facilities,
i) regulation of inter-entity transportation, and
j) air traffic control.
Additionally, the State is also responsible for issues not explicitly mentioned in Article III
of the State Constitution, that is, regulation of citizenship, establishment of a single market
and protection of human rights and freedoms, as well as other state competencies given to
institutions of Bosnia and Herzegovina by the State Constitution through other articles which
are necessary for their functioning and for maintaining the State as a functional unit.
Further, in Article III(3) of the State Constitution, the responsibilities of the BiH entities are
defined as all governmental functions and powers not expressly assigned by the State Constitution
to state institutions. Nevertheless, the BiH entities are obliged to provide all necessary assistance
to the government of Bosnia and Herzegovina in order to enable it to honour the international
obligations of the State.
The exclusive competence of the State to regulate certain substantive and legal areas does
not necessarily have to arise from the explicitly listed constitutional obligations of Bosnia and
Herzegovina. In specific cases, the exclusive competencies of the BiH entities may become socalled mutually competitive competencies of both the State and BiH entities. These are most
frequently regulated by so-called framework laws at the state level, e.g. the Framework Law on
Higher Education in Bosnia and Herzegovina.
The two BiH entities have a different structure/organisation and corresponding division of
competencies.
The Federation of BiH consists of 10 cantons, and its competencies are divided as follows:
i.

Exclusive competencies of the Federation of BiH: a) citizenship; b) economic policy,
planning and reconstruction and land use policy at the Federation of BiH level; c) finances
and financial institutions and fiscal policy; d) combating terrorism, inter-cantonal crimes,
drug trafficking and organised crime; e) electronic frequencies for radio, TV and other
purposes, in accordance with the State Constitution; f) energy policy and infrastructure;
and g) financing of the Federation of BiH authorities by taxation, borrowing or other
means;
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ii.

Joint competencies of the Federation of BiH and cantons: a) human rights; b) healthcare;
c) environmental policy; d) communications and transport infrastructure, in accordance
with the State Constitution; e) social policy; f) implementing regulations on citizenship,
passports and movement of foreign citizens; g) tourism; and h) natural resources;
iii. Exclusive competencies of the cantons: a) establishing and controlling police forces; b)
education; c) cultural policy; d) housing policy; e) regulation and provision of public
services; f) regulation of local land use, including by zoning; g) promoting local business
and charitable activities; h) regulation of local energy production facilities and ensuring
the availability thereof; i) policy concerning RTV facilities, including decisions concerning
the regulation and provision thereof; j) implementing social policy and providing social
services; k) cantonal tourism policy and developing tourism resources; and l) financing
cantonal authorities by taxation, borrowing or other means.
Unlike the Federation of BiH, Republika Srpska has a unitary system of decision-making
so that all the competencies belong to the central institutions of this BiH entity except minor
competencies of local communities (cities and municipalities). They are as follows: integrity and
constitutional order of Republika Srpska; security and states of emergency; constitutionality and
legality; human rights and freedoms; property, property relations and obligations, companies
and economic relations; banking and tax system; economic, scientific and technological
development; demographic and social development, agriculture and villages, use of space,
development policy and measures, commodity reserves; control of legal entities, statistics and
collection of data of general interest, organisation of administrative bodies; public service system,
work relations, safety at work, employment, social policy, health protection, education system,
cultural policy, physical culture and sports, environmental protection, public information,
international cooperation, financing and other relations relevant for Republika Srpska (Article
68 of the Constitution of Republika Srpska).
According to Amendment I to the State Constitution (Official Gazette of BiH, No 25/09),
the Brčko District of BiH is a unit of local self-government with its own institutions, laws and
regulations, and with powers and statutes. However, the State Constitution, laws and decisions
of the institutions of BiH are directly applicable to the Brčko District of BiH, and the laws
and decisions of the Brčko District of BiH must be in conformity with state legislation. The
competencies of the Brčko District of BiH public authorities are specified in Article 8 of the
Brčko District of BiH Statute as follows: a) economy, b) finances, c) public property, d) public
services / infrastructure, e) culture, f) education, g) healthcare, h) environmental protection, i)
social welfare, j) judiciary and legal services, k) police, l) housing issues, m) urbanism and physical
planning, and n) other competencies necessary for the functioning of the Brčko District of BiH.
Having in mind that legal documents do not exist for their own sake, but as part of the whole
legal system, they must be interconnected and built on certain legal preconditions and a certain
governance set-up. Having in mind that the role of the legal system is to maintain order, enable
planning and guarantee predictability, then legislation should be in accordance with that role.
The legislative framework of Bosnia and Herzegovina is complex, and the requirements of the
EU harmonisation process put additional pressure on the legislative processes.
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3.1 NATIONAL LEGISLATIVE PROCEDURE
The levels of government in Bosnia and Herzegovina with different responsibilities have
quite similar legislative procedures.
Legislative procedure at the state level
The State Constitution stipulates the national legislative procedure in Article IV(4) as a
responsibility of the PA of BiH.
Depending of the phase, the legislative procedure is regulated at different levels and within
different bodies by different acts. In the early drafting phase, the procedure is regulated by the
Law on the Council of Ministers of BiH, the Law on Ministries and Other Administrative Bodies
of Bosnia and Herzegovina, the Rules of Procedure of the Presidency of Bosnia and Herzegovina6
and the Council of Ministers of Bosnia and Herzegovina and Regulations on Consultations
during Legislative Drafting.
The procedure for the adoption of legislation is further elaborated in the Rules of Procedure7
of both chambers of the PA of BiH as well as in the Unified Rules for Legislative Drafting in
the Institutions of Bosnia and Herzegovina8, which is a technical regulation on preparation and
drafting of legal documents.
In order to follow the regular legislative process from initiative to publication and entry
into force, the national legislative procedure is presented from the bottom – an initiative by
authorised proponents – to the top legislative body, the PA of BiH.
The notion of authorised proponents is defined in Article 104 of the Rules of Procedure of
the House of Representatives of the PA of BiH (HoR of PA BiH) as follows: (1) draft laws may
be submitted by representatives, House committees, joint committees, the House of Peoples, as
well as the Presidency of Bosnia and Herzegovina and the Council of Ministers of Bosnia and
Herzegovina within the scope of their responsibilities.
Article 4 of the Law on Ministries and Other Administrative Bodies of BiH9 regulates the
responsibility of the ministries to prepare draft laws and other general rules according to their
responsibilities, which are defined in Articles 8–15a of the mentioned Law.
The initiative to prepare a draft legal document arises from medium-term and annual working
plans and programmes, which are created and adopted in accordance with the international
obligations of Bosnia and Herzegovina as well as the European integration process, even though
no national integration plan has been adopted at present. Initiatives for draft legislation could
also arise from different interest groups or non-governmental organisations.
http://www.predsjednistvobih.ba/nadl/default.aspx?id=53745&langTag=bs-BA.
https://www.parlament.ba/data/dokumenti/pdf/vazniji-propisi/Neslubeni%20precisceni%20tekst%20-%20Poslovnik%20
PD%20-%20B.pdf.
8
Including Annex 1, Previous Impact Assessment of Draft Legislation. The forms for the economic, environmental, social and
fiscal impact can be found on the website of the Ministry of Justice of BiH. However, the whole idea of improving the quality
of draft legislation has not been fully implemented due to negligence on the part of the government in adjusting internal bylaws.
9
http://www.ohr.int/ohr-dept/legal/laws-of-bih/pdf/009%20-%20PUBLIC%20ADMINISTRATION/Ministries/BH/BH-LAWON-MINISTRIES%205-03.pdf.
6
7
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These initiatives are already drafted as legal documents or theses, which are usually provided to
representatives in the PA of BiH or as papers of interest, which are mostly provided to ministries
for elaboration and eventual draft legislation.
According to the Unified Rules for Legislative Drafting in the Institutions of Bosnia and
Herzegovina, the responsible ministry establishes a working group with specialised staff
responsible for normative tasks. In addition, working groups usually include experts in the
field to be regulated, other institutions as well as external international and domestic experts.
The drafting team or working group prepares theses that may contain a limited number of
alternative options for regulation of the specific subject matter. If this document – theses for
draft legislation – is approved by the minister or institution manager, it is used as the basis for
the preparation of a preliminary draft.
The most important part of the draft document, after the legislation itself, is the explanatory
memorandum that accompanies the draft legislation. The explanatory memorandum is
aimed at facilitating draft legislation for the proponents so that it is effective, affordable and
accomplishes its purpose by ensuring that it has a proper foundation and can be implemented.
The explanatory memorandum contains:
a)
b)
c)
d)
e)
f)
g)

the constitutional and legal basis for the adoption of the legislation;
reasons for the adoption of the legislation and an explanation of the chosen policy;
an explanation of how the legislation is harmonised with EU legislation;
implementation mechanisms and a description of the manner of ensuring compliance;
an explanation of the financial resources required for implementation and of the financial
impact of the legislation;
a report on the consultations conducted during the process of drafting the legislation;
a schedule for review and potential revision of the introduced legislation.

Some of the above-mentioned components can be left out; however, the institution
responsible for adoption can later decide that the explanatory memorandum is incomplete and
demand additional clarification from the proponent.
Additionally, the explanatory memorandum provides information on the drafting and
preparation process in order to contribute to the debate in the PA of BiH, limit grounds for political
disagreement, set parameters for political debate, indicate the likely outcome of discussions on
constitutional attribution issues (e.g. precedents on the responsibilities of the State and BiH
entities), explain the interest of different stakeholders, assist ministries in implementation and
decision-making, assist lawyers and courts in implementing and interpreting regulations, help
people to understand the effect of the legislation on their rights and allow informed public
discussion.
The components of the explanatory memorandum are almost equally important depending
on the draft legislation; however, for the purpose of this analysis it is crucial to mention the
consultation process on draft legislation and the financial analysis.
a)

10
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The inter-institutional consultation process is conducted horizontally at the state level
and vertically with BiH entities and cantons in the Federation of BiH and the Brčko
District of BiH10.

Article 75, Unified Rules on Rules for Legislative Drafting in the Institutions of Bosnia and Herzegovina.

Additionally, the draft document needs to pass the public consultation process
in accordance with the Consultation Rules11 using the internet platform https://
ekonsultacije.gov.ba/. Comments received from interested persons during the public
consultation need to be addressed by the proponent in the explanatory memorandum or
in forms attached to it.
b) Financial analysis can be complicated and expensive to prepare. However, a simple cost
analysis can be conducted as a basis for sophisticated assessments at later stages of the
legislative procedure. In order to prepare a simple cost analysis, the following should be
taken into account: capital expenditures, operational and maintenance costs, resources,
tax implications, new revenue streams and identified risks and uncertainties as well as
eventual prevention measures.
The next stage of the national legislation procedure is regulated by the Rules of Procedure
of the Council of Ministers of BiH. Article 31 regulates the necessary written opinions12 the
proponent of the draft legislation needs to collect and attach to the proposed draft legislation.
In practice, all draft legislation needs a written opinion from the Legislative Office of the Council
of Ministers of BiH and the Ministry of Finance and Treasury of BiH. The proponent is obliged to
comment on the opinion.
If the first phase of drafting legislation is performed in accordance with the legal procedure,
then the eventual discrepancies and gaps will be visible at the first stage of adoption in the Council
of Ministers of BiH. However, according to a report on implementation of the Unified Rules
for Legislative Drafting in the Institutions of Bosnia and Herzegovina, the standard procedure,
which should include a detailed analysis and explanation of the harmonisation with all relevant
legislation and with the legal system, is minimised to the constitutional or legal basis for the
adoption of the relevant regulation. The verification of the harmonisation of draft legislation
with relevant international agreements is conducted by the Ministry of Foreign Affairs of BiH
(MFA BiH). This phase of the procedure is generalised and simplified, which means that draft
legislation is not checked in detail. On the other hand, the voluntary harmonisation with the
acquis communautaire of the EU, carried out by the Directorate of European Integration of BiH,
is better organised and better conducted. Still, it should be noted that authorised proponents of
draft legislation generally lack trained human resources for such tasks.
The first stage of the adoption in the Council of Ministers of BiH is a discussion of the draft
law, which is conducted in the Internal Policy Committee or Economic Committee depending
on the proponent’s competence13. In practice, the meetings of these committees are organised
just before a session of the Council of Ministers of BiH and are usually just formal meetings to
decide whether the material – draft legislation – will be kept on the agenda for the Council of
Ministers of BiH session. The next stage is the adoption of the draft legislation at the Council of
Ministers of BiH session and the submission of the proposal to the PA of BiH.

http://www.ads.gov.ba/v2/attachments/4257_PravilaKonsultacije.pdf.
One observation regarding the written opinions of different institutions: the Rules of Procedure specify a deadline of 10 days
for the submission of an opinion to the proponent of draft legislation. In practice the opinion submission process has an indirect impact on the efficiency of the draft legislation process. Practically speaking, the proponent sometimes waits more than
one month for the opinion, but draft legislation submitted for adoption to the Council of Ministers of BiH without the opinion
after the 10-day deadline is considered a submission with incomplete documentation, and the draft legislation will be returned
in such cases for resubmission with the missing opinion.
13
Articles 13 and 14 of the Rules of Procedure of the Council of Ministers of BiH.
11
12
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The adoption procedure in the PA of BiH consists of two readings in both chambers – the HoR
of PA BiH and the House of Peoples of the PA of BiH (HoP of PA BiH). The procedure for drafting
legislation is complete when an identical text of the draft legislation is adopted in both houses
of the PA of BiH.
The basic legislative procedure in the HoR of PA BiH starts with the chairperson of the HoR of
PA BiH submitting the draft legislation to the Collegium and the Legislative Department. These
two bodies should ascertain whether the draft legislation has been prepared in accordance with
the Unified Rules for Legislative Drafting in the Institutions of Bosnia and Herzegovina and with
Article 10514 of the Rules of Procedure. The opinion of the Legislative Department and the draft
legislation are further submitted to the Constitutional Legal Committee and to the committee
responsible for the subject matter covered by the draft legislation. After receiving a positive
opinion from both committees, the draft law is included in the draft agenda for the next session
of the HoR of PA BiH, where the draft law will be discussed and adopted (in the first reading) or
rejected.
a) If the draft legislation gets a positive opinion on the principles thereof, the deadline (10
days) for the amendments phase starts. Amendments can be sent by the individual HoR
of PA BiH representatives, parliamentary clubs, other committees, the proponent himor herself and the Council of Ministers of BiH. The amendments can be modified during
discussions. If a joint committee of both houses of the PA of BiH is responsible for a draft
law, then delegates can also propose amendments. For a simple legislative act, the HoR
of PA BiH can decide to adopt the draft law (in the second reading), omitting the second
phase in the committees. The second phase in the committee responsible for the subject
matter covered by the draft legislation starts with a discussion of the draft legislation
and amendments, and the committee votes on every amendment as well as on the draft
legislation with all the amendments. The responsible committee is obliged to send a report
to the HoR of PA BiH within 20 days following the first reading. If the report is missing,
the HoR of PA BiH can decide on a new deadline or stop the legislative procedure. Before
the second phase the HoR of PA BiH can also decide to ask the committee to organise a
public hearing (in 30 days) on the draft law. The public hearing is announced on the PA of
BiH website, and invited organisations, institutions and individuals can take part in the
discussion and provide expertise (e.g. papers, documents and analysis) if available. The
committee files a report after the public hearing as well as a discussion transcript and
other documents if available.
If a negative report is adopted by the HoR of PA BiH, the draft legislation will be rejected,
but if a negative report is rejected by the HoR of PA BiH, the committee will be asked to
prepare a new report taking into consideration the discussion during the HoR of PA BiH
session.
b) If the opinion of the Constitutional Legal Committee on the principles of the draft
legislation is negative, the draft legislation and the opinion will be discussed at the next
session of the HoR of PA BiH, and if the HoR of PA BiH accepts the Constitutional Legal
Committee’s opinion, the draft legislation will be rejected.

Article 105 of the Rules of Procedure of the HoR of PA BiH provides that draft legislation should have an explanatory memorandum and, if relevant, an opinion on compliance with EU legislation from the Directorate for European Integration of BiH.
14
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The second reading of the draft legislation starts after the committee has provided a report to
the HoR of PA BiH. The representative of the HoR of PA BiH and parliamentary clubs may send
additional amendments (which were not accepted by the committee or new ones) at the latest
24 hours before the session of the HoR of PA BiH. The discussion during the session is limited
just to amendments covering new aspects or amendments addressing the harmonisation of two
or more proposed amendments. The proponent of an amendment may change or withdraw the
proposed amendment. The second reading means a discussion and voting on the amendments
and on the final text of the draft legislation.
The legislative procedure in the HoP of PA BiH is regulated by the Rules of Procedure of the
HoP of PA BiH. The usual procedure is that draft legislation is first adopted in the HoR of PA BiH
and then in the HoP of PA BiH, in accordance with Article 96 of the Rules of Procedure of the
HoP of PA BiH. However, there is a possibility that draft legislation may be first provided to the
HoP of PA BiH by the mentioned proponents or delegates. The procedure in the HoP of PA BiH
is similar to the legislative procedure in the HoR of PA BiH.
After draft legislation is adopted in the HoP of PA BiH, the adopted legislation is sent to the
HoR of PA BiH for adoption. In order to ensure that an identical text of the legislation is adopted,
the Rules of Procedure of both houses regulate the procedure for the harmonisation of the
adopted texts.
Apart from the presented basic legislative procedure, there is also a possibility of a shortened
summary procedure and an urgent procedure.
-

-

The shortened procedure can be allowed by the House Collegium. However, there are no
specific reasons defined by the Rules of Procedure which need to be met in order to have
the shortened procedure granted by law. During the shortened procedure the deadlines
are cut in half, and the discussion can be shortened, but the rest of the procedure is as in
the basic one.
The urgent procedure means the adoption or rejection of the draft legislation in one
reading. This means, if the House decides to allow the urgent procedure, the MPs may
provide only technical amendments until the end of the discussion. If the proposal for
the urgent procedure is rejected, the draft legislation will be discussed in a shortened or
basic legislative procedure.

3.1.1 Legislative procedure of the Federation of BiH
The Constitution of the Federation of BiH provides in Article IV(A)(a) that the House of
Representatives of the Parliamentary Assembly of the Federation of BiH (HoR of PA FBiH) and
the House of Peoples of the Parliamentary Assembly of the Federation of BiH (HoP of PA FBiH)
perform the legislative role for the Federation of BiH. This is also confirmed in Article IV(A(20)
(1)(d) of the Constitution of the Federation of BiH.
According to Article B(3)(7)(c)(III) of the Constitution of the Federation of BiH, the proponent
of draft legislation is the Prime Minister. In addition, the Rules of Procedure of the HoR of PA
FBiH provide in Article 163 that draft legislation can be proposed by any representative in the PA
of FBiH or by any political group or working body in the HoR of PA FBiH. However, the standard
legislative procedure is that draft legislation comes from the Government of the Federation of
BiH in the person of the Prime Minister or competent ministers, according to Article 11 of the
Law on the Government of the Federation of BiH.
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Similar to the state level and in Republika Srpska, the explanatory memorandum is a very
important attachment to draft legislation, as are opinions of certain governmental bodies, e.g. the
Legislation Office of the Government of the Federation of BiH, and ministries, e.g. the Ministry
of Justice and the Ministry of Finance of the Federation of BiH. The content of the explanatory
memorandum is laid down in Article 63(1)(c) of the Rules and Procedure for Draft Legislation
and Other Rules of the Federation of BiH (Official Gazette FBiH, No 71/14). Among other
information, the explanatory memorandum has to contain a conformity assessment prepared
by the Legislation Office of the Government of the Federation of BiH on the alignment with
the acquis communautaire. This assessment is carried out in accordance with the Government
Regulation on the Federation of BiH Legislation Harmonisation Process with the Acquis
Communautaire (Official Gazette of FBiH, No 98/16).
In addition, the Legislation Office of the Government of the Federation of BiH has the
obligation to ensure the constitutionality of the draft legislation, including its compliance with
the legal system of the Federation of BiH, general legal acts of Bosnia and Herzegovina and
international agreements concluded by the State. Having in mind these responsibilities, the
representative of the Legislative Office of the Government of the Federation of BiH takes part
in work of the parliamentary bodies during the legislative process together with the competent
appointed government representative.
Like in Republika Srpska, the Federation of BiH cooperates with the state level while
exercising its rights and fulfilling its obligations regarding economic development; legal reform;
the economic, taxation and banking system; as well as in the fight against corruption, protection
of human rights, etc., i.e. the overall social development of the Federation of BiH. In comparison
with the Constitution of Republika Srpska, the Constitution of the Federation of BiH contains
articles on international agreements, where it is said that international agreements are part of
the legislation of this BiH entity, and in case of an inconsistency between a legal act and an
international agreement, the international agreement prevails and is implemented.
3.1.2 Legislative procedure of Republika Srpska
The Constitution of Republika Srpska provides in Article 69(2) that the constitutional and
legislative role is performed by the National Assembly of Republika Srpska (NA of RS), and only
laws which contain an issue of vital national interest are discussed and adopted in the Council
of Peoples of Republika Srpska.
Further, Article 70 of the Constitution of Republika Srpska states that the NA of RS is
responsible for the adoption of laws, other regulations and general enactments. Proponents
of draft legislation can be the President of this BiH entity, the Government, every individual
national representative in the NA of RS and groups of at least 3,000 voters.
The regular draft legislation process usually starts in the ministries or other bodies, which
prepare the draft legislation and start the legislative procedure through the responsible ministry
or the General Secretariat of the Government of Republika Srpska. This part of the process is
regulated by the Rules of Procedure of the Government of Republika Srpska. Like at the state level,
a proponent might prepare draft legislation by him- or herself, but a working group of experts
from other institutions or external experts can also be established. After the draft legislation is
finished, the proponent is obliged to collect opinions from several Republika Srpska bodies. The
governmental adoption procedure starts with a discussion of the draft legal act by one of the
government boards.
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The Government of Republika Srpska Secretariat for Legislation (Secretariat) is responsible
for keeping the legal system harmonised. That is why one representative of the Secretariat
always takes part in the work of every government board. The Secretariat is also responsible
for the establishment, development, monitoring and enhancement of the Republika Srpska
legal system. Although the Secretariat is responsible for the harmonisation of the legal system
and legislation, there is no reference to the state law or national legislation. Therefore, the
harmonisation process is linked just to the laws of Republika Srpska and the EU integration
process.
Furthermore, according to Article 41 of the Rules on Drafting Laws and Other Rules of
Republika Srpska, the explanatory memorandum should contain a declaration on harmonisation
with the acquis communautaire. Still, there is no requirement for a harmonisation statement
regarding state legislation and international agreements concluded by the State. Interestingly,
this obligation is expanded in Article 46 of the Rules on Drafting Laws and Other Rules of
Republika Srpska, which foresees the requirement for harmonisation with legal acts of the
Council of Europe during the process of drafting legislation.
Regarding cooperation with the State, Republika Srpska has no clear obligation in its legal
documents to align its legislative system with that of the State. However, there are rules on
cooperation based on the estimation of the Government of Republika Srpska. In practice,
cooperation is established only in cases where the state level initiates it.
3.2 PROCEDURE FOR NEGOTIATION AND CONCLUSION OF BITS
According to the Constitution of Bosnia and Herzegovina (Article V(3)(d)), the Presidency of
Bosnia and Herzegovina is competent to conclude international agreements with other countries
and to join international organisations and conventions on behalf of Bosnia and Herzegovina.
In exercising these powers, the Presidency of Bosnia and Herzegovina may authorise other
institutions to do so on its behalf subject to the fulfilment of the prescribed legal procedure.
The key legislation for the negotiation and conclusion of international agreements in
Bosnia and Herzegovina is the Law on the Procedure for Conclusion and Implementation of
International Treaties. This Law specifies the institutions, documents and steps to be followed
from the initiative to conclude an international treaty to its ratification and implementation.
The expert competence for the negotiation and conclusion of BITs pertains to the MoFTER BiH
according to the Law on Ministries and Other Administrative Bodies of Bosnia and Herzegovina,
which in Article 9 prescribes the competence of this Ministry to conclude ‘bilateral international
treaties in the area of economic relations and trade.’
3.2.1 Pre-negotiation phase
The initiative to conclude a BIT with another country may be brought to the MoFTER BiH by
the institutions of Bosnia and Herzegovina, entities of Bosnia and Herzegovina, cantons in the
Federation of BiH and other regional and local communities, companies, non-governmental
organisations and other legal entities within the framework of their work.
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The conclusion of a BIT can be the initiative of the MoFTER BiH itself or the initiative of a
partner country. Once the initiative is analysed and deemed justified, the MoFTER BiH
initiates and follows the procedure prescribed by the Law on the Procedure for Conclusion and
Implementation of International Treaties.
1. The MoFTER BiH prepares the draft text of the BIT and sends it to the MFA BiH for an
opinion on the justifiability of the conclusion of such a treaty with a specific country
from the point of view of Bosnia and Herzegovina’s foreign policy and compliance with
international treaty law.
2. The MoFTER BiH prepares a mandate document with all the elements prescribed by the
Law explained and justified, i.e. the constitutional basis, the reasons for the conclusion of
the treaty, the draft text, the opinion of the MFA BiH (as indicated under point 1 above),
the opinion of the competent BiH entities if the treaty regulates issues in their exclusive
competence, the composition of the delegation for negotiation, the nomination of the
signatory, the financial means needed for implementation of the treaty and ways to source
them, an assessment of whether the treaty requires the adoption of a new law or the
amendment of existing laws in Bosnia and Herzegovina and a proposal to provisionally
apply the treaty in whole or in part until it enters into force.
3. The MoFTER BiH sends the draft mandate to the Council of Ministers of BiH for
consideration and adoption as a proposal for the Presidency of Bosnia and Herzegovina.
4. Once adopted by the Council of Ministers, the set of documents is submitted to the
Presidency of Bosnia and Herzegovina for adoption.
5. Following adoption by the Presidency of Bosnia and Herzegovina, the negotiating team
of Bosnia and Herzegovina may enter into the negotiation process with the partner
country.
6. If during negotiations the other party requests concessions beyond the mandate of the
negotiating team of Bosnia and Herzegovina, the team may request that the Council of
Ministers of Bosnia and Herzegovina and the Presidency of Bosnia and Herzegovina
respectively change the mandate or adopt another instruction that is vital for the
negotiation process.
7. Once the negotiations are completed, the negotiating team submits a report on the
negotiations to the Council of Ministers of BiH and the Presidency of Bosnia and
Herzegovina respectively and asks them to allow the conclusion of the treaty and to
nominate the signatory on behalf of the State. The agreed, initialled text of the treaty is
proof of mutual agreement at the technical level.
8. The signed treaty is submitted to the MFA BiH, which, according to the Law, initiates
the ratification procedure. The Presidency of Bosnia and Herzegovina adopts a decision
on the ratification (which is published in the Official Gazette of BiH, in the annex on
international treaties) once both chambers of the PA BiH give their pre-approval for
ratification.
3.2.2 Negotiation process
The negotiation process for BITs is generally similar to the negotiation of the majority of
other international treaties concluded by Bosnia and Herzegovina. The negotiating team enters
into direct negotiations with the partner country’s negotiating team. While negotiations can
be conducted in direct meetings, in correspondence through diplomatic channels and in a
combination of the two modes, from experience in past negotiations preference is given to
direct meetings.
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Since all BITs negotiated in the past were based on the so-called old European postestablishment model, there was no need to form big negotiating delegations or to engage field
experts like would be the case if the pre-establishment model were used for negotiations. The
delegation would usually consist of competent experts from the MoFTER BiH and the MFA BiH.
Only in recent years has the obligation of prior e-consultations been introduced so that text of a
treaty is open for consultations with the wider public. Since the last BIT was concluded in 2013,
before a moratorium was introduced by the Council of Ministers of BiH, there is no experience
in terms of public reactions in this regard.
In specific cases, where the provision(s) negotiated diverted greatly from usual wording,
particular experts were engaged on an ad hoc basis.
3.2.3 Ratification process
After a treaty is negotiated and signed, the MoFTER BiH sends the original and copies in
languages in official use in Bosnia and Herzegovina, i.e. Bosnian, Croatian and Serbian (if not
already signed in all of them), to the MFA BiH for ratification within 15 days following the
signing. The MFA BiH prepares a draft Decision on Ratification (including the text of the treaty)
and sends it to the Presidency of BiH, which then sends it to the PA of BiH for pre-approval of
the ratification. Once the procedure in the PA of BiH is completed, the Presidency of BiH adopts
the Decision on Ratification of the treaty, which is published in the Official Gazette of BiH.

SECTION 4
4. INSTITUTIONS RESPONSIBLE FOR INVESTMENT PROMOTION AND AFTERCARE OF
INVESTORS
4.1 Investment promotion
The Foreign Investment Promotion Agency of Bosnia and Herzegovina (FIPA BiH) is the
single state agency in Bosnia and Herzegovina responsible for investment promotion. It was
established in 1998 with the mission to:
-

attract and maximise the flow of foreign direct investment into Bosnia and Herzegovina
and encourage existing foreign investors to further expand and develop their businesses
in Bosnia and Herzegovina;
facilitate the interaction between public and private sectors and play an active role in
policy advocacy in order to continuously contribute to improving the environment for
business investment and economic development;
promote a positive image of Bosnia and Herzegovina as a country that is attractive to
foreign investors.

The FIPA BiH offers practical assistance in dealing with governmental institutions by
working directly with investors and, more structurally, by assisting the governments of all levels
of administration in Bosnia and Herzegovina in improving the legal framework for foreign
investments. The FIPA BiH also assists investors in developing contacts with the public and
private sectors.
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Factsheets with investment-related indicators, matchmaking and sector studies elaborated
by FIPA BiH experts and independent consultants ensure that investors are fully aware of the
opportunities that Bosnia and Herzegovina presents. Moreover, the FIPA BiH works alongside the
embassies and diplomatic missions of Bosnia and Herzegovina, which can also help interested
investors explore investment opportunities in Bosnia and Herzegovina.
The FIPA BiH also provides data, information, analysis and advice on the business and
investment environment, including the legal framework for foreign direct investment,
investment incentives and economic and business trends. It also identifies and presents available
investment opportunities such as investment projects in the development phase or ready for
implementation, companies in the process of privatisation and local companies seeking foreign
partners.
The FIPA BiH assists both potential investors and those that have already invested in the
country by providing them with effective networking opportunities with the public and private
sectors and linking them with governmental and non-governmental institutions. This way, the
FIPA BiH facilitates investment and business development as well as cooperation with local,
regional and international organisations to promote and enhance the investment environment.
4.2 Aftercare programme
The FIPA BiH has been successfully implementing its Post-Investment Investor Support
Programme, also known as its aftercare programme, for over a decade. Ever since the aftercare
programme was initiated back in 2006, FIPA BiH representatives (from all three offices, in Sarajevo,
Banja Luka and Mostar) have made over 600 visits to companies in Bosnia and Herzegovina.
Since 2013 the aftercare programme has been implemented with the Collaborative Network
for Post-Investment Support to Investors in BiH (Collaborative Network). As such it is the first
comprehensive programme aimed at motivating existing investors in BiH to reinvest and at
improving ties with the local economy at all levels of administration in Bosnia and Herzegovina.
With the establishment of the Collaborative Network, existing investors are offered an integrated
business support mechanism. In the Federation of BiH the Collaborative Network is coordinated
by the Federal Ministry of Trade and in Republika Srpska by the Ministry of Economy and
Entrepreneurship.
Having in mind the importance of cooperation between institutions at various levels of
government in Bosnia and Herzegovina in addressing problems investors face in operating their
businesses, as well as in creating conditions for new investments, the Collaborative Network
and joint visits to investors have justified their original purpose. Such joint action has improved
the capacities of BiH institutions to assist existing investors and has resulted in an increase in
resolved issues in cases initiated by them. Post-investment support for investors is recognised
as a key component of investment promotion and one of the ways to improve the efforts of all
levels of government in Bosnia and Herzegovina to attract investment.
Given that the activities of the Collaborative Network are focused on addressing the
administrative challenges faced by investors, the FIPA BiH, together with representatives of local
governments, BiH entities and state institutions, members of the Collaborative Network visit
investors that are active in Bosnia and Herzegovina and conduct structured interviews to collect
information and identify administrative barriers to investments. The FIPA BiH than analyses
the collected information and submits it to the competent state, entity and local authorities for
consideration, including proposals and recommendations for the implementation thereof.
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According to the available information, there is no formal link or mechanism between the
FIPA BiH or the Collaborative Network and the responsible institution (usually the MoFTER
BiH) to resolve specific investors’ problems which could give rise to ISDS claims against the State
if they remained unresolved. Nevertheless, in practice there are good examples of cooperation
in which the FIPA BiH alerted the MoFTER BiH to engage in problem-solving at an early phase.
Likewise, the MoFTER BiH notified other institutions (at various governmental levels in Bosnia
and Herzegovina) several times and involved them in inter-institutional consultations in order
to resolve open issues and differences peacefully and in a timely manner. The MoFTER BiH
uses every opportunity to raise awareness on the part of other institutions (particularly those
at lower levels of administration in Bosnia and Herzegovina) of the state obligations taken
under international investment agreements and specifically about the ISDS mechanism that is
available to investors.

SECTION 5
5. MAIN CONCLUSIONS AND RECOMMENDATIONS
Following an analysis of the available information and interviews primarily with the MoFTER
BiH, the general conclusion would be that Bosnia and Herzegovina is advanced in certain aspects
of ISDS and at an early stage in others, which is probably similar to other economies in the WB6
region.
In order to fully understand the importance of adequate ISDS structures in the WB6 region,
statistics about ISDS cases brought against the WB6 are very illustrative15:
-

Almost 60 % of all registered ISDS cases (21 cases) were brought in three sectors, i.e.
mining, energy and gas, and manufacturing.
Over 80 % of all cases (30 cases) were brought by investors from EU Member States,
while only six cases were brought by investors from non-EU states, i.e. Canada, India, the
Russian Federation, Switzerland and Ukraine.
The total of the known amounts claimed in the cases brought against the WB6 amounted
to USD 2.76 billion (approximately EUR 2.49 billion).
The claims in almost all energy-related cases were initiated on the grounds of the relevant
provisions of a BIT and the Energy Charter Treaty.
Fifteen cases (42 %) are still pending.
Cases against the WB6 account for 3.7 % of all registered cases in the world (UNCTAD
database).

Less formal channels of information indicate new cases are in the pipeline.
In continuation, key conclusions and recommendations for Bosnia and Herzegovina are
summarised below.
5.1 Main conclusions
The findings show that Bosnia and Herzegovina has already established certain structures related
to dispute prevention and settlement. Primarily, we refer here to the aftercare programme led
by the FIPA BiH and Negotiating Body of Bosnia and Herzegovina for the Peaceful Settlement of
International Investment Disputes at the Attorney General’s Office of BiH.
15

See the UNCTAD database at https://investmentpolicy.unctad.org/investment-dispute-settlement.
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Nevertheless, these structures can be improved and should be interconnected in order to
achieve better efficiency. Existing procedures can be improved, ideally by integrating them into
one act or a set of acts. Alternative methods of dispute resolution are insufficiently developed or
promoted. There is no streamlined communication among institutions once an investor reports
a problem, which frequently leads to miscommunication and delays in addressing the problem
before it escalates to arbitration (expiry of the cooling-off period in accordance with the relevant
BIT). There were attempts in the past to devise a more inclusive mechanism which would cover
all the phases of dispute resolution, but instead of creating an expert solution which would be
most effective in practice, it became too politically influenced and never came to fruition.
The legislative drafting and adoption procedure at the BiH state and entity levels has few
common elements, that is:
-

the drafting procedure can be initiated by several proponents from the legislative and
executive bodies (e.g. political parties, MPs, governments, institutions, etc.) as well by the
non-governmental sector; and
the drafting procedure itself foresees the establishment of working groups (domestic and
international experts), the collection of opinions, the preparation of a harmonisation
assessment, the preparation of an explanatory memorandum, etc.

The most important fact is that state legislation has a sort of primacy with regard to the
BiH entities’ legislation. This conclusion is derived from the obligation of the BiH entities in
the State Constitution to adjust their legislation to ensure that it is in line with that of the
State Constitution (Articles III(2)(b) and III(3)(b) of the State Constitution). Last but not least,
international agreements – bilateral and multilateral – that are concluded, ratified or acceded to
by Bosnia and Herzegovina have primacy over the BiH entities’ legislation.
The MoFTER BiH is a leading institution not only for the conclusion of BITs but also for
raising awareness of, and initiating activities intended to improve, the system. The MoFTER BiH
took the initiative and made the effort to establish a clearer action mechanism once an investor
triggers the ISDS mechanism or asks for resolution prior to triggering it. As a consequence,
the MoFTER BiH drafted and submitted to the Council of Ministers of BiH the Decision on
Establishing the Negotiating Body of Bosnia and Herzegovina for the Peaceful Settlement of
International Investment Disputes for adoption.
The positive thing is that, according to the current system and the Decision on Establishing
the Negotiating Body of Bosnia and Herzegovina for the Peaceful Settlement of International
Investment Disputes, a group of predefined institutions is always in charge once it comes to
an ISDS case regardless of the substance and nature of the case. Through an ad hoc structure,
Bosnia and Herzegovina can engage institutions, legal entities and experts competent in the
specific area that is the subject of the dispute (e.g. energy, mining, finance). This way Bosnia and
Herzegovina’s ISDS structure maintains consistency, accumulates knowledge and expertise and
ensures institutional memory. At the same time the engagement of field institutions and experts
on an ad hoc basis enables the structure and the mechanism to be as specific as possible.
The capacities for BITs and ISDS in Bosnia and Herzegovina are generally modest. Only a few
experts can deal with BITs in their substance. The same applies in understanding and dealing
with ISDS procedures. Bosnia and Herzegovina is a small economy, and it probably would not
be economically justifiable to build its own specialised legal team to represent the State in ISDS
cases. On the other hand, local capacities could be improved in many aspects, and making such
improvements could significantly reduce the risks and costs of proceedings.
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5.2 Recommendations
Recommendations are grouped on the basis of subject matter.
1. Inter-institutional communication
1.1

Establish a clear line of communication between institutions of different levels of
administration in Bosnia and Herzegovina and the FIPA BiH (dealing with investment
promotion and the aftercare programme) and further between the FIPA BiH and the
MoFTER BiH (and vice versa) once an investor reports a problem in business operations
which could trigger the ISDS mechanism.

1.2

Ensure that the MoFTER BiH is consulted in the process of drafting legislation to ensure
compliance with the obligations undertaken under BITs.

1.3

Raise awareness of BiH institutions at various levels of administration on ISDS and the
consequences once an investor brings a claim against the State before an international
arbitration forum.

1.4

Raise awareness among expert circles and the wider public through fit-for-purpose
events and campaigns.

2.

Regulation of ISDS structures
2.1

Analyse and amend the Decision on Establishing the Negotiating Body of Bosnia and
Herzegovina for the Peaceful Settlement of International Investment Disputes to improve
the efficiency of the mechanism where necessary.

2.2

Explore possibilities to regulate the whole dispute prevention and resolution process in a
single act or a set of interrelated acts.

3. BITs and ISDS reform
3.1

Revisit the model BIT for Bosnia and Herzegovina to include modernised and reformed
solutions on all provisions and in particular ISDS-related provisions.

3.2

Follow, and participate actively in, reform processes ongoing in different multilateral
fora (primarily in UNCTAD and UNCITRAL Working Group III).

4. Building capacities
4.1

Build the capacities of the MoFTER BiH for negotiation of IIAs and BITs.

4.2

Build the capacities of the institutions listed in the Decision on Establishing the
Negotiating Body of Bosnia and Herzegovina for the Peaceful Settlement of International
Investment Disputes to adequately deal with ISDS cases against Bosnia and Herzegovina.

4.3. Develop and/or build capacities to resolve disputes in alternative ways, e.g. mediation.
4.4

The MoFTER BiH and the Attorney General’s Office of BiH should actively participate in
ISDS reform processes on a multilateral level (e.g. UNCITRAL Working Group III, etc.).

4.5

Bosnia and Herzegovina should be actively involved in fora in which alternative forms of
dispute settlement are recommended and promoted.
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INTRODUCTION
The gateway to investor–state dispute settlement (ISDS) via arbitration was formally opened
in 2006 when the first Law on Foreign Investments1 was passed, which was later replaced by a
new Law on Foreign Investments, in force since 20142. The Law on Foreign Investments provides
for unilateral consent to arbitrate on the part of the Government of Kosovo (GoK)3. Therefore,
an arbitral tribunal may establish jurisdiction based on the provisions of the Law on Foreign
Investments only, regardless whether there is a bilateral investment treaty (BIT) in force between
the investor’s state and Kosovo. All protections established by the Law on Foreign Investments,
including ‘unilateral consent to arbitrate’ apply equally to foreign investors that invested in the
Republic of Kosovo prior to the effective date of the Law, i.e. 20144. In addition to the said Law
and with the purpose of encouraging and attracting foreign investments in different areas of
strategic importance, Kosovo also approved the Law on Strategic Investments5, which does not
contain any dispute resolution provisions. According to the said Law, however, the mechanisms
for dispute resolution between the GoK and the investor must be included in the agreement for
the realisation of a strategic project6.
On 29 June 2009, the Republic of Kosovo also signed the Convention on the Settlement of
Investment Disputes between States and Nationals of Other States7. In the meantime, as seen
in Table 2, a number of BITs have been concluded between the GoK and other states. In general,
all the BITs currently in force provide that, in the event of a dispute, if no results are produced
during the consultation/negotiation period, the investor may then decide to bring the dispute
to adjudication or international arbitration8.
Apart from the above, it is important to mention that, in the matter of ACP Axos Capital
GmbH v Republic of Kosovo9, a claim was brought under the treaty between the Federal Republic
of Germany and the Socialist Federal Republic of Yugoslavia (SFRY) concerning the reciprocal
protection and encouragement of investments of 25 October 199010. The ICSID arbitration
tribunal found that it did not have jurisdiction over the dispute since no investment existed
under the meaning of Article 1(1) of the Germany–SFRY BIT, which implies that the tribunal
assumed that Kosovo was a party to the Germany–SFRY BIT of 199011. With this in mind, it is
logical to conclude that the number of all potential binding investment treaties for Kosovo that
may be invoked in investor–state disputes may be rather open.

Law No 02/L-33 on Foreign Investments of 15 December 2006, now replaced by Law No 04/L-220 on Foreign Investments of 9
January 2014.
2
Law No04/L-220 on Foreign Investments of 9 Januaryº2014, available at https://gzk.rks-gov.net/ActDetail.aspx?ActID=8982#.
3
Article 16(3), Law on Foreign Investments.
4
Article 20, Law on Foreign Investments.
5
Law No 05/L-079 on Strategic Investments in the Republic of Kosovo of 8 February 2017, available at https://gzk.rks-gov.net/
ActDetail.aspx?ActID=13319.
6
Ibid., Article 17.
7
The Republic of Kosovo signed the Convention on the Settlement of Investment Disputes between States and Nationals of
Other States on 29 June 2009. Kosovo has also been a member of the International Monetary Fund since 29 June 2009.
8
See, for example, Article 11 of the Agreement between the Government of the Republic of Kosovo and the Swiss Confederation on the reciprocal promotion and protection of investments.
9
Arbitral decision in the case of ACP Axos Capital GmbH v Republic of Kosovo (ICSID Case No ARB/15/22).
10
Ibid.
11
Kosovo and the Federal Republic of Germany also signed the Treaty of Succession Agreement, which was decreed by the
President of the Republic of Kosovo on 2 September 2011 and contains an express reference to the continued validity of the
Germany–SFRY BIT.
1
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Relying on these two main sources of investment laws, i.e. the Law on Foreign Investments
and BITs, many investors have already raised claims against the GoK and/or public authorities
before international arbitration institutions. The number of international arbitrations against
the GoK and/or public authorities is increasing. During 2019 alone, there were three new claims
filed against the GoK, and two new cases were initiated only in the first quarter of 2020 (refer to
Table 1). All these ISDS cases are of high monetary value; therefore, professional representation
and inter-institutional coordination on the part of the GoK are paramount.
This report was prepared after collecting information from discussions and meetings with
competent persons in key relevant institutions and after conducting an analysis of various laws,
by-laws, reports and official data that are publicly available. The report shows that coordination
and consultation among the relevant stakeholders throughout all stages are in themselves rare,
not to mention the existence of any permanent structure in this regard. The lack of a clear
structure and of coordination in representing the GoK during all stages of the ISDS process poses
a risk that the purpose of the investment law will not be fulfilled; on the contrary, there is a risk
that potential damages could be higher than potential investments that the current investment
law, BITs included, was intended to attract.

SECTION 1
1. Institutional framework for representing Kosovo in investment arbitration
The Law on State Advocacy regulates the matter of the representation of the Republic of Kosovo
and/or particular public authorities12. According to Article 8 of this Law, the State Advocacy
Office (SAO) is in charge of advising and representing all public authorities of the Republic of
Kosovo, as specified by the Law on Public Financial Management and Accountability13, in judicial,
arbitration and administrative proceedings. Therefore, any proceedings, including investor–
state arbitration proceedings against a public authority, either central or local, including the
State itself – the Republic of Kosovo – should be represented prima facie by the SAO.
There is, however, a distinction with regard to the competencies of the Ministry of Justice (MoJ)
and the SAO respectively. As per Article 67(3) of the Law on Public Financial Management and
Accountability, the MoJ ‘shall have the right, authority and duty to represent the Government’
in all proceedings. If the respondent to an arbitration proceeding is not the GoK, however, the
MoJ has the right and authority to participate in the concerned proceedings. The MoJ also has
the duty to ensure that the concerned public authority is properly and competently represented
by its own legal counsel and, in this regard, the MoJ may decide to take over such representation
in two situations: (i) if requested by the concerned public authority, or (ii) if the MoJ determines,
at its sole discretion, that the concerned public authority is not being properly or competently
represented14.

Law No 04/L-157 on State Advocacy of 8 April 2013, available at https://gzk.rks-gov.net/ActDetail.aspx?ActID=8656.
Law No 03/L-048 on Public Financial Management and Accountability of 3 June 2008, available at https://gzk.rks-gov.net/
ActDetail.aspx?ActID=2524#. Article 1 defines ‘public authority’ as any of the following: (i) any public body, authority or
agency that exercises, pursuant to an authorisation in a law or an UNMIK regulation, executive, legislative, regulatory, publicadministrative or judicial powers, and includes (ii) any department or other part or subunit of such a public body or authority.
14
Article 67(4), Law on Public Financial Management and Accountability.
12
13
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It is worth mentioning that there has been at least one investor–state arbitration case where
authorities other than the MoJ and the SAO led the representation of the GoK in the proceedings,
including the selection of a foreign law firm to represent the GoK. Hence, in the case of ACP
Axos Capital GmbH v Republic of Kosovo (see Table 1 for more details), the GoK authorised the
Ministry of Economic Development (MoED), which had previously led the inter-ministerial
committee on the privatisation of Kosovo and Post Telecom (PTK) – the subject matter of the
dispute in the Axos case – to retain outside counsel to represent the Republic of Kosovo15. As the
arbitral decision showed, a representative from the SAO was present during the hearing, though
not as counsel16.
1.1 Expertise of the SAO
As indicated above, the SAO is prima facie responsible for representing and defending the GoK
and for ensuring proper representation for all other public institutions in all proceedings. The
SOA consists of the State Attorney General (SAG) and state attorneys (SAs), who are accountable
to the MoJ. The Law on State Advocacy prescribes the procedure and criteria for appointment of
the SAG, who is the head of the SAO, as well as other SAs.
Upon the proposal of the MoJ, the GoK appoints the SAG for a period of three 3 years17. The
general criteria for appointment of the SAG are as follows18:
• citizenship of the Republic of Kosovo,
• possession of university degree in law,
• possession of a bar exam certificate,
• possession of high moral integrity and necessary experience and professional ability in
the field of law,
• absence of any conviction by a final court decision for a criminal offence,
• absence of any dismissal from the civil service or any other public function of the Republic
of Kosovo on account of a breach of duty or the inability to perform one’s duties.
The SAG should also meet specific criteria, which consist of professional legal experience of
at least 10 years in the judiciary, advocate’s office or other institutions19. On the other hand a
person who, in addition to the general criteria listed above, also meets the specific requirement
of having at least 5 years of professional legal experience in the judiciary, advocate’s office or
other institutions may be appointed as an SA20.
The staff currently working at the SAO do not have any specialisation in international
arbitration or investment law. There are some SAs who have a background in international
public law; however, the level of specialisation does not presently correspond with the needs of
the SAO for investment arbitration cases. An initiative for a change in the legal framework of
the SAO is ongoing, which would allow for the creation of an arbitration unit within the SAO.

GoK Decision No 10/47 of 2 September 2015, available at https://kryeministri-ks.net/wp-content/uploads/docs/Vendimet_e_
Mbledhjes_se_47-te_te_Qeverise_se_Republikes_se_Kosoves_2015.pdf.
16
See the arbitral decision in the case of ACP Axos Capital GmbH v Republic of Kosovo (ICSID Case NoARB/15/22), pages 2 and 10.
17
Article 17, Law on State Advocacy.
18
Article 18, Law on State Advocacy.
19
Article 18(2), Law on State Advocacy.
20
Article 18(3), Law on State Advocacy.
15
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This change would entail hiring new lawyers with a background/specialisation in international
arbitration with the intention that the SAO would gradually build a small team that can handle
at least some of the investment arbitration cases using only its own capacities. In addition, the
staff at the moment are undergoing a number of training courses in this field – mainly a basic
introduction to international arbitration.
1.2 Retaining outside counsel
Although the applicable law stipulates that the SAO is the institution responsible for
representing and defending the GoK in arbitration proceedings, among others, this duty has
rarely been exercised in its entirety. To ensure appropriate representation, the SAO, in a few
instances, has delegated the authority for representation to other institutions. In April 2019, for
instance, a cooperation agreement was signed between the SAO and the Tax Administration of
Kosovo (TAK) for the delegation of competencies and responsibilities of representation from
the SAO to the TAK wherever the latter is a party to any administrative, judicial, non-judicial or
arbitration proceedings at all levels21.
In addition, ad hoc decisions to outsource representation of the GoK to law firms are more
likely. As seen in Table 1, of the five ISDS cases currently pending, in only one case is the GoK
represented exclusively by the SAO.
The decision to outsource representation in an investor–state arbitration dispute is taken by
the GoK after a proposal from the MoJ. In practice, the MoJ uses a number of factors to assess
a case and to measure the SAO’s experience and expertise before proposing the outsourcing of
representation in a particular ISDS case. These factors include, for instance, the nature of the case,
the specifics of the case (place of arbitration, applicable rules, language, institution, arbitrators
involved, etc.), an initial review of the merits of the case, the level of document production, the
number of witnesses involved or necessary, etc.
The decision of the GoK authorises the MoJ to take the necessary steps to select a law firm
to defend the GoK22 (the Axos Capital case was an exception, as the MoED was authorised to
lead the procurement procedure23). The MoJ then conducts a procurement procedure, which is
always of an urgent nature and is therefore almost always negotiated without the publication
of a contract notice. Another option, which is less likely to occur in practice, is the MoJ’s direct
budgetary allocation for a certain arbitration proceeding if such a dispute is foreseeable.
The SAO’s lack of experience and expertise is the main reason for the outsourcing of
representation. In the case of Bedri Selmani v Republic of Kosovo24, for instance, the reasoning
for outsourcing the representation was explained in the following way:
The Republic of Kosovo, as the respondent party, is represented by the State Advocacy
Office, which does not have the capacity, experience and expertise to represent the Republic
of Kosovo proportionally and with dignity in international arbitration proceedings.
See Notification of 16 April 2019 from the MoJ, available at https://md.rks-gov.net/page.aspx?id=1,15,1995.
See, for instance, GoK Decision No 17/76 of 21 November 2018 authorising the MoJ to initiate a procurement procedure for
the selection of a foreign counsel in the case of Mabco Construction SA v Republic of Kosovo; GoK Decision No 18/111 of 19
July 2019 authorising the MoJ to initiate a procurement procedure for the selection of a foreign counsel in the case of Bedri
Selmani v Republic of Kosovo.
23
See footnote 15.
24
Bedri Selmani v Republic of Kosovo (Case No ICC 24443/MHM).
21
22
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The Republic of Kosovo is the respondent in the arbitration case Bedri Selmani v. the
Republic of Kosovo (2443 / MHM) before the International Chamber of Commerce (ICC)
in the amount of at least 65 million euros. This procurement activity not only ensures
representation within the time limits set by the arbitral tribunal, but above all guarantees
that the interest of the Republic of Kosovo is protected by a representative who has the
necessary experience and expertise to represent at the ICC. In the event of a loss of the case,
which is more likely to occur if the State Advocacy represents the Republic of Kosovo, the
implications for the Kosovo budget are terribly large and severe. This can be avoided if a
firm is contracted with the right experience and reputation for legal representation at the
ICC. The Ministry of Justice and the Republic of Kosovo, as the respondent party in this
procedure, is facing an emergency situation, mainly as a result of very short deadlines for
taking legal action to select an authorised representative for the protection of state interests
in the case25.
The necessity to outsource representation for the GoK in arbitration proceedings was also
highlighted back in September 2015, when the GoK was taken to arbitration by the German
company ACP Axos Capital GmbH in the matter of the privatisation of a 75 % stake in PTK.
In its Decision No 10/47 of 2 September 2015, the GoK authorised the MoED to conduct a
procurement procedure for the selection of a law firm to represent the GoK in this matter26. In
its media release, the GoK stressed the following:
We have accepted the assessments that in this case a very professional representation is
needed, in order for us to protect the interest of the budget and the Republic of Kosovo. The
proposal is to authorise the Ministry of Economic Development to initiate procedures for
selecting representation regarding the request for arbitration addressed to the institutions
of the Republic of Kosovo by the company ACP Axos Capital GmbH, regarding the issue of
privatisation of Post and Telecommunications27.
Regardless of the above, what is important is the fact that the SAO is surely involved in all these
cases. For instance, the GoK is currently a party to five ongoing investment arbitration cases, and
if an external law firm is hired, that firm is engaged as co-counsel alongside the SAO. In addition
to this, until external co-counsel is retained, the GoK is initially represented exclusively by the
SAO in all these pending ISDS cases. In other words, the SAO itself prepared and submitted
responses to notices of arbitration and, where applicable, preliminary objections to jurisdictions
and/or requests for bifurcation.
1.3 Investor–state arbitration disputes
At the moment there is no publicly available database on ISDS cases. In general there is
little information on ISDS cases published and/or available to the public; however, the SAO
can provide the necessary information upon request. Table 1 shows a list of all completed and
pending ISDS cases as well as contract-based arbitration cases where the respondent is either
a public authority or a state-owned company. There are currently five pending investment
arbitration cases against the Republic of Kosovo. There is only one pending BIT-based ISDS
case against the GoK. The other four pending ISDS claims against the GoK are based on the
provisions of the Law on Foreign Investments.

Declaration of the needs and determination of the availability of funds, 9 September 2019, procurement No 21500 19 017 215.
See footnote 15.
27
Media release of 2 September 2015 on a regular meeting held by the GoK, available at https://kryeministri-ks.net/qeveria-ekosoves-mbajti-mbledhjen-e-rregullt-4/.
25
26
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The earliest pending case is that of Mabco Construction SA v Republic of Kosovo. Mabco,
which is based in Switzerland, initiated the case in 2017 under the 2011 BIT between the Republic
of Kosovo and Switzerland as well as provisions of the Law on Foreign Investments. The subject
of the dispute concerns the withdrawal of shares in the Grand Hotel by the Kosovo Property
Agency (KPA).
A former member of the Kosovo Parliament, Bedri Selmani, who has a foreign nationality,
initiated the second pending investor–state dispute in 2019. The claim is brought under the Law
on Foreign Investments, which stipulates that, in order to be qualified as an investor, it suffices
that the natural person is either a citizen or a resident of a foreign country. The dispute in this
matter also concerns the privatisation and management of state-owned properties.
The third dispute was also initiated in 2019, when Fox Marble Holdings PLC sued the GoK for
failure to protect Fox Marble’s rights to the Malisheva quarry.
The other two pending ISDS cases, however, are from 2020. In February, Blerim Devolli
brought a claim against the GoK worth about USD 25 million for the non-renewal of a contract
between Telekom and Dardafonet. IuteCredit Estonia initiated a dispute against the GoK the
same month. The subject matter of that dispute arose after the Central Bank of Kosovo revoked
luteCredit Kosovo’s licence.
For two of the pending disputes, the procurement procedure has been completed, and
representation has been assigned to the international law firms WAGNER Arbitration, in the
case of Mabco Construction SA v Republic of Kosovo, and Squire Patton Boggs, in the case of
Bedri Selmani v Republic of Kosovo. According to the MoJ’s financial procurement planning
for 2020, the procurement procedure for the other two pending cases is expected to start in
September 2020. The Fox Marble case is represented solely by the SAO.
All these ISDS cases will cost the GoK millions to defend whether they win or lose. Just for
the case of Bedri Selmani v Republic of Kosovo, the GoK has signed a contract on representation
in the amount of EUR 1,100,000.0028.
In the meantime, there are two pending contract-related disputes. The first one is Sharr
Beteiligungs GmbH v PAK, in which the respondent is an independent public entity responsible
for the administration, sale, transfer and/or liquidation of state-owned enterprises and their
assets in Kosovo. The second pending non-investment case is that of Dardafon.net v Kosovo
Telecom, in which the respondent is a telecommunication company 100 %-owned by the GoK.
Therefore, although these disputes are not investment-related, the likely negative decisions will
have severe implications for Kosovo’s budget. The procurement procedures in both cases were
conducted and completed by the respondents themselves. In both situations, representation
was again outsourced to reputable international law firms.
As stated at the beginning of this report, if the respondent is a public authority according
to the definition of the Law on Public Financial Management and Accountability29, the SAO is
entitled to provide assistance and representation if the public authority in question does not
have the capacity or the opportunity to represent or manage the case itself.
Usually, these authorities notify the SAO in writing, and then the level of commitment and
assistance of the SAO in these cases is assessed and agreed upon. In the case of Sharr Beteiligungs
GmbH, the KPA consulted with the SAO at several stages, i.e. during the procurement procedure
for contracting the firm and now while the case is being heard.
28
29

Notice of contract award No 21500 19 7344 2 1 5 of 3 April 2020.
Article 67(4), Law on Public Financial Management and Accountability.
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Table 1: Arbitration disputes involving the Republic of Kosovo
Year of
initiation

Parties

Dispute

Treaties

Tribunal

Sum
(EUR
million)

Award

Representation of
the respondent

2014

AmDocs (UK)
v
Republic of
Kosovo

The tender on improving
PTK’s billing platform was
cancelled a few days after
conclusion by the Ministry
of Finance

No
information
available

ICC
Tribunal
(London,
UK)

10

Granted

Information on
representation not
available

April 2015

Z-Mobile
(Kosovo)
v
Kosovo Telecom

Acting as a reseller of PTK
products

Contract

ICC
Tribunal
(London,
UK)

30

Granted

Information on
representation not
available

2013

OeSD (Austria)
v
Republic of
Kosovo

The GoK unilaterally
cancelled a contract for
the printing of biometric
passports after a corruption
scandal.

Contract

ICC (Paris,
France)

5

Granted

Information on
representation not
available

June 2015

ACP Axos
Capital GmbH
(Germany)
v Republic of
Kosovo

Cancellation by the GoK of
the tender and privatisation
of a 75 % stake in PTK

Germany–
SFRY BIT

World
Bank ICSID
(New York,
USA)

130

Denied

Squire Patton
Boggs – contracting
authority MoED

July 2017

Mabco
Construction SA
(Switzerland)
v Republic of
Kosovo

Withdrawal of shares from
KPA to NewCo Grand Hotel.

Kosovo–Swiss
Confederation
BIT

ICSID

4

Pending

SAO and WAGNER
Arbitration,
Berlin, Germany
(contracting
authority MoJ)

February
2019

Sharr
Beteiligungs
GmbH
(Germany)
v
PAK (state entity)

Payment of the shortfall
amount of EUR 9,441,768.83
as an additional purchase
price for SharrCem shares as
a result of the failure to fulfil Contract
the investment condition
under Section 5.01(a) of the
Share Purchase Agreement
(SPA).

Permanent
Court of
Arbitration
(The
Hague)

9.4

Pending

Squire Patton Boggs
– contracting
authority PAK

April 2019

Bedri Selmani
(Croatia)
v
Republic of
Kosovo

Expropriation of
investments for the Victory
hotel, AutoPrishtina AutoKosova and Kosova
Petrol petrol stations.

Law on
Foreign
Investments

ICC (Paris,
France)

65

Pending

SAO and Squire
Patton Boggs
(contracting
authority MoJ)

September
2019

Fox Marble
Holdings PLC
(UK)
v Republic of
Kosovo

Failure of the State to
protect Fox Marble’s rights
to the Malisheva quarry.

Law on
Foreign
Investments

Ad hoc
arbitration

195

Pending

State Advocacy
Office

October
2019

Z-Mobile
(Dardafon
Kosovo)
v
Kosovo Telecom

Non-continuation of the
Agreement on Mobile
Virtual Operator of 2009.

February
2020

Blerim Devolli
v
Republic of
Kosovo

February
2020

IuteCredit
(Estonia) v
Republic of
Kosovo

ICC

13.5

Pending

Hogan Lovells LLP
(Paris)(contracting
authority Telecom
of Kosovo JSC)

Non-renewal of the contract
between Telekom and
Law on
Dardafonet, resulting in the
Foreign
automatic termination of
Investments
the licence of the telephone
operator Dardafon.net.

ICC

22

Pending

Pending

Revocation of IuteCredit
Kosovo’s licence by the
Central Bank of Kosovo.

ICC

12

Pending

Pending

Contract

Law on
Foreign
Investments

* Extensive efforts were made to compile a complete and accurate table of arbitration cases. Since there is no database of arbitration cases against the GoK and/or state-owned companies, the information was collected from different sources. Therefore,
errors may have occurred.
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SECTION 2
2. Institutional framework for amicable dispute settlement and/or mediation with investors
In all the reviewed investment treaties between Kosovo and other states, investors are
provided with a few options to address the resolution of disputes. Namely, all BITs provide for a
cooling-off period of 3 or 6 months, during which the investor and the GoK should attempt to
settle the dispute amicably. If no results are produced during the cooling-off period, the investor
may then decide to bring the dispute to arbitration or adjudication.
The following is a sample of the dispute resolution provision which is found in several BITs
between Kosovo and other states. Article 11(1) and (2) of the Kosovo–Swiss Confederation BIT
reads as follows:
(1) Without prejudice to Article 12 (Disputes between the Contracting Parties), disputes
between an investor of a Contracting Party and other Contracting Party regarding an
investment of the former made in the territory of the latter, which are based on an
alleged breach of obligations under this Agreement, shall be, to the extent possible,
settled amicably through consultations by request in writing of either of the parties to
the dispute (‘disputing parties’).
(2) If these consultations do not result in a solution within six months from the date of the
written request for consultations, the investor may submit the dispute either to the courts
or the administrative tribunals of the Contracting Party concerned or to international
arbitration. In the latter event the investor has the choice between any of the following:
(a) the International Centre for Settlement of Investment Disputes (‘ICSID’) provided
for by the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (‘ICSID Convention’), opened for signature at Washington
on March 18, 1965;
(b) the Additional Facility Rules of ICSID, if one of the Contracting Parties is not a
member of the ICSID Convention but not both; or
(c) an ad hoc tribunal which, unless otherwise agreed upon by the disputing parties,
shall be established under the arbitration rules of the United Nations Commission
on International Trade Law (‘UNCITRAL’).
As shown in Table 2, most of the BITs require that the disputing parties attempt to settle the
dispute amicably through consultations, whereas some others provide that settlement through
negotiations and/or consultations be attempted.
To achieve the purpose of the cooling-off period, it is important to ensure that the notification
letter is sent to the proper organ of the host state. In the case of Kosovo, no permanent or
specific body or agency is currently responsible for handling negotiations or consultations
during the cooling-off period. There is an initiative, however, to create a complaint mechanism.
The initiative, which is supported by the World Bank in cooperation with the Ministry of Trade
and Industry (MTI), is at the very early stages. No concrete document has been produced yet;
however, the idea is to create a mechanism that would have competencies to react at the very
early stages of a dispute and, therefore, to prevent the initiation of arbitration proceedings.
Up until now, cooling-off periods have either not been observed by investors before initiating
arbitration claims against the GoK or have not been used effectively. Requests for the amicable
resolution of a dispute have usually been addressed to the institution directly involved in the
dispute.
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For instance, in the case of ACP Axos Capital GmbH v Republic of Kosovo, a claim was brought
on the basis of the Germany–SFRY BIT, which provides that arbitration proceedings can be
launched only ‘if a difference of opinion cannot be settled within six months from the time of
its assertion by either of the parties to the dispute.’ There is information that suggests that, prior
to initiating the dispute, the investor contacted the MoED, which was the public authority that
cancelled the tender process for the purchase of a 75 % stake in PTK. It was impossible, however,
to confirm if a certain negotiating group was established precisely for this purpose.
In the Mabco case, the Kosovo–Swiss BIT provisions were invoked. This BIT also provides for
a 6-month cooling-off period from the date of the written request for consultations. According
to the information obtained, the investor addressed the KPA directly, which is the public
authority responsible for the administration, sale, transfer and/or liquidation of the Grand
Hotel, the subject of the dispute. However, there are no records that Mabco formally sent any
correspondence to the GoK before filing its notice of arbitration in 2017.
That said, in situations where the cooling-off periods have actually been applied, investors
have reached out directly to the institution/agency in question. The SAO, as the competent
institution to represent the GoK in arbitration proceedings, has not been informed or involved
in any way during any cooling-off period. The SAO has been involved in disputes only when a
notice of arbitration has been filed. The MTI, which is the competent ministry to negotiate the
conclusion of BITs with other states, has not been informed either. The MTI would be informed
about negotiations/consultations or arbitration proceedings only if there is a direct link between
the investor and the MTI, such as in the case of Fox Marble Holdings PLC v Republic of Kosovo,
in which the Kosovo Business Registration Agency, operating under the MTI, is involved. .
Several other pending ISDS cases, i.e. the Selmani, Devolli and IuteCredit cases, were initiated as
per the provisions of the Law on Foreign Investments, which do not require an attempt to solve
disputes amicably. Therefore, the GoK was surprised in these cases when a notice of arbitration
was received.
Table 2: List of all bilateral investment treaties ratified by Kosovo
Title

Status

Investment Incentive
Agreement between
the Government of
the United States
Adopted
of America and the
Government of the
Republic of Kosovo

Agreement between
the Government of
the Republic of Kosovo and the Government of the Republic Adopted
of Austria on the
reciprocal promotion
and protection of
investments
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Date of
signature

30 June
2009

January
2010

Publication
in the Official Gazette

15 September 2009

25 February
2010

Cooling-off
period

Dispute provision choice

Text

90 days

In the absence of an agreement
between the parties, the treaty
makes UNCITRAL Arbitration
Rules the governing rules in case
of a dispute, while specific reference to the ICSID mechanism is
made only in the context of the
role of the ICSID Secretary General as the appointing authority
in the absence of relevant arbitrator appointments.

https://gzk.
rks-gov.net/
ActDetail.
aspx?ActID=8485

60 days – negotiations or
consultations

- Domestic litigation, or
- Any previously agreed dispute
settlement procedure, or
- International arbitration
o ICSID
o ICSID Additional Facility
Rules
o ICSID Rules
o Ad hoc tribunal – UNCITRAL
Arbitration Rules or
o ICC.

https://gzk.
rks-gov.net/
ActDetail.
aspx?ActID=8496

Agreement between
the Government
of the Republic of
Kosovo and the Belgium-Luxembourg
Economic Union on
the reciprocal promotion and protection of investments

Adopted

Agreement between
the Government
of the Republic of
Kosovo and the Swiss
Adopted
Confederation on the
reciprocal promotion
and protection of
investments
Agreement between
the Government of
the Republic of Kosovo and the Republic
Adopted
of Turkey on the
reciprocal promotion
and protection of
investments
Agreement between
the Government
of the Republic of
Kosovo and the
Government of
Adopted
Macedonia on the
reciprocal promotion
and protection of
investments
Agreement between
the Government
of the Republic of
Kosovo and the
Council of MinisAdopted
ters of the Republic
of Albania for the
reciprocal promotion
and protection of
investments
Agreement between
the Government
of the Republic of
Kosovo and United
Arab Emirates on the
mutual promotion
and protection of
investments

Adopted

Agreement between
the Government
of the Republic of
Kosovo and the
Government of
Adopted
Canada for the
reciprocal promotion
and protection of
investments

9 March
2010

27 October 2011

3 June 2010

3 months
– amicable
negotiations

17 November 6 months –
2011
consultations

6 months –
consultations
and negotiations

- Domestic litigation, or
- International arbitration
o Ad hoc tribunal – UNCITRAL
Arbitration Rules
o ICSID
o ICC.

https://gzk.
rks-gov.net/
ActDetail.
aspx?ActID=8508

- Domestic litigation, or
- International arbitration
o ICSID
o ICSID Additional
Facility Rules
o Ad hoc tribunal – UNCITRAL
Arbitration Rules.

https://gzk.
rks-gov.net/
ActDetail.
aspx?ActID=8564

- Domestic litigation, or
- International arbitration
o ICSID
o ICSID Additional Facility
Rules
o Ad hoc tribunal – UNCITRAL
Arbitration Rules.
- In certain circumstances, Turkish courts only.

https://gzk.
rks-gov.net/
ActDetail.
aspx?ActI8585

30 March
2012

1 October
2012

22 January 2015

6 months –
consultations
9 March 2015
and negotiations

-Domestic litigation, or
- International arbitration
o Ad hoc tribunal – UNCITRAL
Arbitration Rules
o ICSID

https://gzk.
rks-gov.net/
ActDetail.
aspx?ActID=10729

6 months –
consultations

- Domestic litigation, or
-International arbitration
o ICSID
o ICSID Additional Facility
Rules
o Ad hoc tribunal – UNCITRAL
Arbitration Rules.

https://gzk.
rks-gov.net/
ActDetail.
aspx?ActID=12602

6 months –
negotiations

- Domestic litigation, or
- International arbitration
o Ad hoc tribunal – UNCITRAL
Arbitration Rules
o ICC
o ICSID.
o Any other form of arbitration
as agreed.

https://gzk.
rks-gov.net/
ActDetail.
aspx?ActID=13026

90 days consultations

- International arbitration
o ICSID
o ICSID Additional Facility
Rules
o Ad hoc tribunal – UNCITRAL
Arbitration Rules.
o Special rules regarding financial services.

https://gzk.
rks-gov.net/
ActDetail.
aspx?ActID=16367

3 May
2016

20 May
2016

6 March
2018

27 June 2016

4 November
2016

10 May 2018
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The following BITs are in the negotiation or conclusion phase:
1.

Agreement on Protection and Mutual Promotion of Investments with the Government of
Hungary
2. Agreement on Protection and Mutual Promotion of Investments with the Government Kuwait
3. Agreement on Protection and Mutual Promotion of Investments with the Government
Montenegro
4. Agreement on Protection and Mutual Promotion of Investments with the Government Croatia
5. Agreement on Protection and Mutual Promotion of Investments with the Government of
Slovenia
6. Agreement on Protection and Mutual Promotion of Investments with the Government of Japan
7. Agreement on Protection and Mutual Promotion of Investments with the Government of
Portugal
8. Agreement on Protection and Mutual Promotion of Investments with the Government of the
United Kingdom
9. Agreement on Protection and Mutual Promotion of Investments with the Czech Republic and
10. Agreement on Protection and Mutual Promotion of Investments with Denmark.

SECTION 3
3. National procedures for BIT negotiations and for adoption of national legislation
3.1 Adoption of international agreements – BITs
The Law on International Agreements regulates the procedure for the negotiation and
adoption of international agreements30. Hence, according to Article 4 of the said Law, the right
to initiate the conclusion of international agreements is vested in state bodies, i.e. ministries and
agencies, depending on their competencies as provided by the Constitution of the Republic of
Kosovo. The GoK, always upon the recommendation of the Ministry of Foreign Affairs and the
Diaspora (MFAD), should then adopt such initiatives31.
Once the GoK adopts an initiative, the competent ministry then proposes the negotiating
team as well as the time and location of the negotiations . The proposal should be approved by
the MFAD, which should also be informed throughout all stages of the negotiation process until
the conclusion of the international agreement.
The initiating ministry in the case of BITs is always the MTI, which, depending on the state
relations as well as the potential of investments from a particular state, proposes to the GoK
the initiation of negotiations for the conclusion of a BIT. Hence, the MTI proposes that the
GoK approve the initiative to conclude a BIT with a particular country33. It is the head of the
MTI’s Legal Department who takes the necessary steps to establish the negotiating group to
handle the negotiations with the respective country. Members of the negotiating group are
usually representatives from line ministries such as the MTI, the MFAD or the MoED, including
representatives from the agency that deal with aftercare investment, namely the Kosovo
Investment and Enterprise Support Agency (KIESA).
Law No 04/L-052 on International Agreements of 16 December 2011, available at https://gzk.rks-gov.net/ActDetail.
aspx?ActID=2789.
32
Ibid., Article 4.
33
Ibid., Article 8.
30
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It has been confirmed that, up until now, representatives from the SAO have not been involved
in BIT negotiations. This practice is expected to change with the amendment of the Law on State
Advocacy.
International agreements other than those of special interest – which are ratified by two thirds
of the members of Parliament – are in principle concluded by the MFAD and ratified by the
President of the Republic of Kosovo34. As per Article 7 of the Law on International Agreements,
however, the power to conclude an international agreement in general and BITs in particular is
usually delegated from the MFAD to either the MTI or, in certain cases, the MoED. For instance,
the Minister for Economic Development signed the Kosovo–Canada BIT35.
3.2 Adoption of national legislation
As per the Law on Legislative Initiatives36, the procedure for the adoption of a law may be
initiated by any of the following: (a) the President, within the scope of the Office of the President;
(b) the GoK; (c) members of the Assembly of Kosovo; or (d) a group of at least 10 000 citizens37. In
practice, however, the initiative to adopt a draft law is usually taken by the GoK, which develops
an Annual Strategic Legislative Plan upon reviewing the legislative priorities of each ministry.
The rules for the preparation of normative drafts and for their submission for approval by
ministers are regulated by Administrative Instruction No 2/200638. In summary, the legal office of
the ministry that sponsors the law organises a ministerial working group (under the supervision
of the permanent secretary).39 The ministerial working group includes members of other line
ministries who draft the initial draft law and other supporting documents, e.g. the explanatory
memorandum, references to EU legislation, etc. Prior to its approval by the GoK, the draft law is
reviewed by the Ministry of Finance for any possible budget implications and by the European
Development and Integration Coordination Agency to assure compliance of the draft law with
the EU acquis40.
Once the GoK approves the draft law, it is sent to the Office for Proposals and Submissions
of the Assembly of Kosovo. Draft laws are usually considered in two readings. Between the two
readings, the Assembly committees review draft laws in detail and present them to the Assembly
with recommendations. After a law is adopted by the Assembly and signed by the President of
the Assembly, the law is sent to the President of Kosovo for promulgation. Unless otherwise
provided by law, an adopted enters into force 15 days after its publication in the Official Gazette.

Article 10(4), Law on International Agreements.
See the notification from the MoED of 6 March 2018, available at https://mzhe-ks.net/sq/lajmet/ministri-lluka-nenshkruanmarreveshje-historike-me-kanaden-per-rritjen-e-investimeve#.XuDU1PKxVns.
36
Law No 04/L-025 on Legislative Initiatives of 26 October 2011, available at https://gzk.rks-gov.net/ActDetail.
aspx?ActID=2776.
37
Ibid., Article 5
38
Administrative Instruction No 2/2006 on Procedures for Drafting, Reviewing and Approving Draft Acts of 5 July 2006,
available at https://gzk.rks-gov.net/ActDetail.aspx?ActID=3298.
39
Ibid., Article 13.
40
Ibid., Article 26.
34
35
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3.3 Level of involvement of relevant stakeholders – platform for consultations
Regulation No 09/2011 on Rules and Procedures of the Government of the Republic of Kosovo
obliges the GoK to involve citizens and other relevant stakeholders in its work41. Hence, the
institution initiating a draft law, i.e. the MTI, is obliged to publish the content of the proposed
draft law and to request comments from the public. The results of the public consultations
should be part of the explanatory memorandum. In addition, the Regulation on Minimum
Standards for Public Consultation has been in force since 1 January 201742. Its implementation
is mandatory for all government bodies exercising initiative competencies, and it applies to all
normative acts.
In principle, there are two methods of consultation: public meetings and written consultations.
To enable the public consultation process, the GoK developed an online platform for public
comments at http://konsultimet.rks-gov.net/. In addition to this platform, draft laws and all
supporting documents during all stages of the legislative process are also published on the
official website of the Kosovo Parliament at http://www.kuvendikosoves.org/.
Despite the existence of the above regulations and platforms, a lack of inter-institutional
coordination among the relevant stakeholders in this field is evident. For instance, there is no
mechanism which would guarantee the involvement and consultation of the SAO when policies
or laws are drafted that are related to, or have an impact on, ISDS. For example, the SAO was
neither consulted nor invited to take part in the drafting of the Law on Foreign Investments,
while its implementation has major repercussions on the work of the SAO, nor has the SAO
been consulted by the MFAD or MTI or invited to take part in the working groups dealing with
negotiations and the drafting of BITs with other countries.
Similarly, there is currently no mechanism that would ensure consultation with the MTI or
MFAD during the process of drafting laws which are initiated and drafted by other ministries
with regard to the compliance of these laws with BIT obligations. It is worth noting the fact that
the current legislative drafting procedure obliges the initiating ministry to compile a so-called
compatibility table that details the compliance of draft laws with the EU acquis. However, there
is no such obligation or mechanism that would assure the compliance of draft laws with BIT
provisions despite the fact that international treaties are higher in the hierarchy of legal norms
than adopted laws in Kosovo.

Regulation No 05/2016 on Minimum Standards for Public Consultation, approved by GoK Decision No 06/86 of 29 April
2016
43
Article 23, Law on Foreign Investments.
42
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SECTION 4
4. Institutions responsible for investment promotion and aftercare of investors
KIESA is a state agency of the Republic of Kosovo which operates within the MTI and was
established by the Law on Foreign Investments43. Its mandate is to promote and support
investments, exports and small and medium-sized enterprises, and also to guide the economic
and public life of the Republic of Kosovo. KIESA’s work is organised in two directorates: the
Private Sector Development Directorate and the Private Sector Promotion Directorate44. A
separate sector is established under KIESA’s Private Sector Promotion Directorate, which is
solely responsible for investment promotion45. Namely, the Investment Promotion Sector
is tasked with promoting the conditions and opportunities offered to investors. As part of its
duties and responsibilities, the Investment Promotion Sector offers support services to investors
throughout the three phases of an investment: (i) the pre-investment phase, (ii) the investment
phase and (iii) the aftercare phase46.
The pre-investment phase includes services for foreign investors before beginning the process
of investing in Kosovo:
1.
2.
3.
4.

help and advice on how to start a new business in Kosovo,
assistance with business registration procedures,
assistance in applying for the necessary business licences and permits,
organisation of meetings with local and central institutions as well as meetings with
local and foreign businesses,
5. help identifying the ideal place to locate their business.
The investment phase refers to the investment process in which the following services are
provided to a foreign company:
1. assistance in finding real estate to accommodate a business,
2. assistance in the application for, and placement in, industrial areas and business
incubators,
3. provision of information for specific sectors, various projects and potential partners with
whom the investor can collaborate.
During the aftercare phase KIESA usually provides the following services to investors:
1. assistance in organising B2B meetings and participation in conferences, and
2. notification of new changes in laws, the tax system and other relevant information47.
As pointed out in Section III above, KIESA was part of the negotiating teams for the conclusion
of BITs in several instances.

KIESA Annual Report 2019, available at https://kiesa.rks-gov.net/page.aspx?id=1,112, page 72.
Ibid
46
Ibid., page 74.
47
Ibid.
44
45
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This was also reflected in its Annual Report48, where KIESA highlights the fact that, in the
framework of improving the investment climate and in order to attract foreign investments
from different countries, Kosovo has signed, or is in the negotiation phase for the conclusion of,
BITs with other countries.49
The SAO also enjoys good cooperation with KIESA as far as ISDS cases are concerned. In
principle, however, this cooperation takes place only at a later stage in the process, i.e. only
once a case has been submitted to arbitration. For example, KIESA supports the SAO with any
requests for information and documents on investors (e.g. if said investor appears on the foreign
investment registry). However, this is a mode of institutional cooperation that is activated only
upon the introduction of a new arbitration case and, at the moment, there is no formal joint
and/or parallel collaboration or work sharing between these two institutions.
4.1 Conclusion and recommendations
It is undisputed that the number of international arbitration proceedings against the GoK
and/or public authorities has increased considerably in the past two years. During 2019 alone,
three new claims were filed against the GoK, and two new cases were initiated in just the first
quarter of 2020. All these investor–state disputes are of high monetary value. Therefore, it is
fundamental to ensure good coordination among all the institutions and agencies responsible
for representing the GoK at all stages, starting with the negotiation and conclusion of BITs, the
negotiation/consultation period and, most importantly, in the arbitration proceedings.
Given the above, the following recommendations can be used in order to prevent, to the extent
possible, arbitration disputes between investors and the GoK or, if proceedings are initiated, to
ensure that the State of Kosovo gets the most professional representation possible:
1. Amend the Law on State Advocacy to allow the restructuring of the SAO and the creation
of an arbitration unit within the SAO.
2. Review all ISDS arrangements and their connection with the actual level of investments
in Kosovo, including financial implications for the GoK.
3. Accelerate the establishment of the compliance mechanism,’ as the initiative is currently
named, which would be a permanent structure for the handling of the negotiations/
consultations with investors regardless of the institution directly involved in the dispute.
4. Establish stronger inter-institutional communication and cooperation between the
MTI, MFAD and MoJ/SAO through the establishment of a mechanism that ensures
that the necessary coordination and collaboration exist among the relevant/competent
counterparts.
5. Establish a mechanism which would ensure that the SAO is duly involved and consulted
in all legislative initiatives that concern ISDS mechanisms and/or investment law.
6. Establish a mechanism that would ensure the compliance of draft laws with international
agreements, i.e. BITs, prior to the approval of the said draft laws.
48
49

87

Ibid., page 77.
Ibid.
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SECTION 1
1. Institutional framework for State representation in investment arbitration
The mechanism for investor–state dispute settlement (ISDS) in Montenegro follows the
general patterns that can be found in most states. This means that business-related disputes
(including investment disputes) can be settled through initiating civil suits before national
courts or through arbitration or other alternative dispute settlement mechanisms (which are
promoted at an increasing rate). On the one hand, investors have a lawful right to seek redress for
damages arising out of alleged breaches by host government of obligations related to protected
investments. On the other side, the host State has the right to protect its own interests. Since the
investment disputes may expose the host states to serious financial and legal risks, the question
of State representation in these disputes is of great importance. The following analysis is aimed
at presenting the who represents Montenegro in this kind of disputes.
In order to get the whole picture, several Montenegrin laws are taken into account (Law on
Foreign Investments, Foreign Trade Law, Law on Public-Private Partnership, Law on Arbitration,
Law on State Property, Law on the Chamber of Economy of Montenegro), along with bilateral
investment treaties (BITs) that Montenegro is party to. The division of competences within
the Government of Montenegro, as well as the governmental decisions regarding arbitration
proceedings, gave useful insights in reaching conclusions on the current solutions in Montenegro.
It was concluded that State representation is institutionalised in cases where the proceedings
have been initiated before the national courts (in such cases, the state is represented by the
Protector of Property and Legal Interests of Montenegro). In arbitral proceedings, the state is
represented by external legal counsellors (ad hoc), supported by working groups (latter are ad
hoc as well).
- Selected provisions of Montenegrin national legislation
The Law on Foreign Investments (Official Gazette of Montenegro, Nos 18/11 and 45/14), in
Article 30 stipulates that ‘any dispute arising from foreign investment shall be resolved by the
competent court in Montenegro, unless the decision on establishment i.e. investment agreement
stipulates that such disputes are settled before domestic or foreign arbitration’. There is no other
rule referring to dispute settlement.
The Foreign Trade Law (Official Gazette of Montenegro, Nos 28/04, 37/07, 1/14, 14/14 and
57/14) allows for the participants in foreign trade affairs to agree on the applicable law, as well as
to decide whether to settle eventual disputes in court or at an arbitral tribunal (Article 10).

The basic 2011 version of this Law regulated the issue in more detail, with two more paragraphs, one of which provides the
following:
if a contracting party is the Government, then until the Convention of the International Centre for ... Settlement of
Investment Disputes (ICSID Convention) is signed, ... disputes arising from foreign investments shall be resolved before
domestic or foreign arbitration in accordance with the additional rules of the ICSID Convention for countries that are
not signatories to the ICSID Convention.
The rationale behind such a provision was that, at that time, Montenegro was not party to the Convention on the Settlement
of Investment Disputes between States and Nationals of other States, which was ratified later, in 2013.
1
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The Law on Public–Private Partnership (Official Gazette of Montenegro, No 73/19; it allows
foreign investors to compete on fair grounds against domestic enterprises for concession
contracts for public works or public services, or to conclude public–private partnership contracts
for public works or public services), in its Article 80 stipulates that: ‘any dispute arising from a
public–private partnership agreement shall be resolved by the competent court in Montenegro,
unless regulated otherwise by that very agreement. Moreover, any disputes arising on the basis
[of,] or in a connection [with, a] public–private partnership agreement may also be settled before
domestic or foreign arbitration, as agreed. However, [even when a] dispute [is] settled before [a]
[Montenegrin] court or domestic or foreign arbitration [tribunal],... Montenegrin law is [still]
applicable.’
The Law on Arbitration (Official Gazette of Montenegro, No 47/15) regulates arbitration as
a dispute resolution procedure (domestic, international, institutional or ad hoc arbitration), as
well as the issue of recognition and enforcement of arbitral awards and the jurisdiction and
conduct of courts in relation to arbitration. The adoption of the Law on Arbitration served as
a basis for the Chamber of Economy of Montenegro to establish the Arbitration Court, which
decides, conciliates and mediates when its jurisdiction is stipulated for commercial disputes
between domestic and/or foreign economic entities (Article 28 of the Law on the Chamber of
Economy of Montenegro, Official Gazette of Montenegro, No. 1/18; Article 45 of the Statute
od the Chamber of Economy of Montenegro, Official Gazette of Montenegro, Nos 20/18,
81/18, 58/19 and 11/20). Therefore, there is a possibility to entrust the settlement of the dispute
arising from the foreign investment agreement to the Arbitration Court, as the domestic arbitral
institution with its own arbitration rules.2
None of these laws determines who will represent the State in arbitration proceedings, in
terms of institutional representation.
On the other hand, in case a dispute is submitted to the competent court of Montenegro,
the State (being a contracting party) would be represented by the Protector of Property and
Legal Interests of Montenegro, established under the Law on State Property (Official Gazette of
Montenegro, Nos 21/09 and 40/11). The Protector and his/her deputies are determined by the
Government of Montenegro for a five-year mandate (Article 58), while the Ministry of Finance
supervises their work (Article 59).
-

Bilateral agreements on mutual promotion and protection of investments

There are 23 bilateral agreements on mutual promotion and protection of investments3 in
force in Montenegro. They do not provide for a unified approach toISDS clauses. Usually, there
is an option to choose between the competent national court or arbitration proceedings, mostly
in ICSID arbitration or before an ad hoc tribunal according to UNCITRAL arbitration rules.

The Assembly of the Chamber of Economy of Montenegro adopted the Arbitration Rules before the Arbitration Court at the
Chamber of Economy of Montenegro at its session on November 11th, 2015.
The Rules are based on the UNCITRAL Arbitration Rules, which were revised in 2010, with minor changes resulting from the
court’s role as an arbitration institution. This allows the users to take advantage of a universally accepted set of arbitration
rules, in addition to the efficiencies provided by institutional arbitration. The Parties may agree that, in addition to the
Arbitration Rules, the Arbitration Rules of the United Nations Commission on International Trade Law (UNCITRAL) may be
applied to the proceedings before the Arbitration Court.
3
BITs in force with Austria, Slovakia, Serbia, the Czech Republic, Finland, Denmark, the State of Qatar, the Republic of North
Macedonia, Malta, France, Greece, the Netherlands, Israel, Cyprus, Romania, Germany, Lithuania, Poland, Spain, Switzerland,
Azerbaijan, Moldova, the United Arab Emirates.
2
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However, some of them offer the International Chamber of Economy as a potential solution (for
instance, the Agreement with Cyprus), some foresee conciliation as another dispute settlement
mechanism (Agreement with Israel), or there is just a general clause that the arbitral court should
decide on the applicable arbitration rules (Agreement with France). What is common to all the
treaties is that they expect the parties to try to reach an amicable settlement before submitting a
case to the competent state court or to the agreed arbitration institution.
The agreements require the parties to attempt to settle disputes through negotiations(
seeking expert advice from a third party if necessary) or by conciliation through diplomatic
channels. There is a period of 6 months (in most treaties), 3 months (Agreements with Finland
and Malta), or 9 months (Agreement with the United Arab Emirates) from the moment when
one contracting party receives written notification about the subject of the dispute and when
the dispute is submitted to the competent jurisdiction of the State where the investment was
made or to international arbitration. This “cooling off period” allows the parties to evade further
complications (time consuming proceedings, high procedural costs, etc.) and reach a settlement.
As previously stated, when it comes to initiating arbitration proceedings, there is no national
institution responsible for representing the State before international tribunals. Taking into
account all aspects of investment arbitration, its complexity in particular, the approach of the
Government is to require that those representing the state in such proceedings must have an
appropriate experience and reputation. Therefore, the general intention is to include lawyers
from both continental and Anglo-Saxon legal traditions, in order to approach the case from
all relevant aspects. In fact, the Government of Montenegro usually gives consent to the
competent ministries (the Ministry of Finance or the Ministry of Economy) to contract external
legal counsel (usually a distinguished law firm) . Even though such law firms are hired, the
Government appoints working groups consisting of the representatives of ministries and other
interested parties, with a task to follow the arbitral proceedings, provide logistics to the legal
counsel and inform the Government about the proceedings. It should be noted that the structure
of the working groups is in line with the subject matter of the particular dispute (meaning that
the members of a working group come from the competent governmental bodies), at the same
time taking into account personal expertise of members, his/her specialization or experience
relevant to the particular case etc. The information and suggestions from the line ministry5 and
the working groups allows the Government of Montenegro to bring necessary decisions and
protect national interests during the arbitration proceedings.
- Subject matter of the disputes (arbitration proceedings and proceedings before national
courts)
Montenegro has been the respondent party in eight ISDS arbitration processes so far:
1. ICSID arbitration proceedings that MNSS B.V. and Recupero Creditito Accaio NV initiated
against Montenegro, for the alleged violations of the Agreement on the Promotion and
Reciprocal Protection of Investments between the Federal Republic of Yugoslavia and
the Kingdom of the Netherlands in connection with investments in the Steelworks.
2. UNCITRAL arbitration proceedings against Montenegro, the Development Fund of
Montenegro, the Employment Agency of Montenegro, the Republican Pension and

5
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Differs from case to case, depending on the subject matter.

Disability Insurance Fund of Montenegro, the Aluminum Plant AD Podgorica and the
Mines Boksita AD Nikšić have been initiated by CEAC Holdings Limited and EN + Group
Limited in relation to the Settlement Agreement (in this arbitration procedure, the
decision of the tribunal was made, the procedure for recognizing the decision in Cyprus
was initiated);
3. ISCID arbitration proceedings against Montenegro initiated by CEAC Holdings Limited
for the alleged violation of the Agreement between Serbia and Montenegro and the
Republic of Cyprus on Mutual Assistance and Protection of Investments (“BIT”) in
connection with the Investigation of the Claimant to the Kombinat aluminijuma AD
Podgorica;
4. Arbitration proceedings initiated by Medusa (Montenegro) Limited from Great Britain
(“Medusa”) against the State of Montenegro forthe alleged violation of the right to
explore oil and gas in the part of the undersea area of Montenegro (former blocks 1 and 2
“Prevlaka”) which this company based on the Joint Venture contract concluded with AD
Jugopetrol Kotor in February 2000.
5. The arbitral proceedings initiated against Montenegro by Oleg Vladimirovich Deripaska
in accordance with UNCITRAL Arbitration Rules for the alleged violation of the
Agreement on Stimulating and Mutual Protection of Investments, concluded between the
Federal Republic of Yugoslavia and the Russian Federation (“Official Gazette of the FRYInternational Treaties” No.3 / 95 dated December 22, 1995) (“Russian BIT”). On December
5, 2016, Oleg Vladimirovich Deripaska (“the Prosecutor”) filed a Notice of Arbitration
against Montenegro (“Notice”) in accordance with the UNCITRAL Arbitration Rules of
1976 (“UNCITRAL Rules”).
6. The arbitral proceedings against the Government of Montenegro, the Investment
and Development Fund of Montenegro, the Pension and Disability Insurance Fund of
Montenegro and the Employment Agency of Montenegro initiated by SIA Multikapitals
in accordance with the UNCITRAL Arbitration Rules in connection with the termination
of the privatization contract that relates on Marina ad Bar.
7. Arbitration proceedings against Montenegro initiated by Addiko Bank AG in accordance
with the Convention for the settlement of investment disputes between states and
nationals of other states (ICSID) for the alleged violation of the Agreement between
the Federal Government of the Federal Republic of Yugoslavia and the Government of
the Republic of Austria on Mutual Investigation and Protection of Investments (“BIT”)
(“Official Gazette of the FRY - International Treaties”, No. 1/2002 dated January 18, 2002)
8. The proceedings initiated by CEAC Holdings Limited on October 14, 2016, before the
District Court in Cyprus against Veselin Perišić (the insolvency administrator at KAP)
and Montemegro Bonus doo, for damages allegedly arising from the privatization of the
Kombinat Aluminijuma Podgorica (“KAP”) and the Settlement Agreement concluded on
November 16, 2009.
Three ISDS proceedings were initiated before the International Centre for Settlement of
Investment Disputes (ICSID), four under the Arbitration Rules of the United Nations Commission
on International Trade Law (UNCITRAL) and one before the foreign District Court.
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Five disputes were initiated under BITs while three were based on the commercial contracts
between investors and the State.
Seven disputes were decided in favour of the State, with one still pending.
Some of the claims raised in these disputes are listed below (not given for all the disputes):
- claims arising out of alleged unlawful interference by the Government in the insolvency
process of an aluminium production company in which the claimant had invested6;
- claims arising out of alleged Government interference with the operation and
management of a steel production facility in which the claimants had invested, leading
to its bankruptcy7;
- claims arising out of the Government’s alleged disruption of the claimant’s hydrocarbon
exploration activities in the offshore area of Prevlaka in Montenegro8;
- claims arising out of the alleged unlawful expropriation of the claimant’s investments in
an aluminium production company and a bauxite mine9;
- claims arising from legislation passed by Montenegro in 2015 requiring the conversion
into euros of mortgages held in Swiss francs10.
The success rate of Montenegro in these disputes leads to the conclusion that the approach
of the state (appointment of the external legal counsellor, with coordinative working groups
providing logistics and monitoring the process) is efficient.
From its establishment up to date, there were no investment related disputes settled before
the Arbitration Court of the Chamber of Economy of Montenegro.
Speaking about the investment-related proceedings before national courts, in which the State
is represented by the Protector of Property and Legal Interests of Montenegro, the respective
annual reports of the Protector and the Ministry of Finance do not contain specific information
on such cases11. Nevertheless, the legislation in this regard provides for a centralised structure,
which seems especially appropriate given the generally proclaimed obligation of all state bodies
and institutions (at both the central and local levels) to coordinate their activities in order to
protect the general interests.

ICSID Case No ARB/14/8, information available at https://investmentpolicy.unctad.org/investment-dispute-settlement/
cases/597/ceac-v-montenegro.
7
ICSID Case No ARB (AF)/12/8, information available at https://investmentpolicy.unctad.org/investment-dispute-settlement/
cases/494/mnss-and-rca-v-montenegro.
8
PCA Case No 2015-38, information available at https://investmentpolicy.unctad.org/investment-dispute-settlement/
cases/908/medusa-v-montenegro.
9
PCA Case No 2017-07, information available at https://investmentpolicy.unctad.org/investment-dispute-settlement/
cases/765/deripaska-v-montenegro.
10
ICSID Case No ARB/17/35, information available at https://investmentpolicy.unctad.org/investment-dispute-settlement/
cases/849/addiko-bank-v-montenegro.
11
Certain documents providing information on the resolution of property issues in investment and development projects
appear from time to time during the sessions of the Government of Montenegro. Such documents are classified and are thus
publicly unavailable.
6
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SECTION 2
2. Institutional framework for amicable dispute settlement and/or mediation with investors
As previously stated, the BITs in force in Montenegro foresee a so-called cooling-off period.
The general length of the cooling-off period is 6 months, starting from the day written
notification on the subject of a dispute is submitted by one contracting party to the dispute to
the other contracting party. In several cases, however, this period is shortened to 3 months only
or prolonged to 9 months. The terms of the BITs suggest that the parties use that time to settle
their dispute in an amicable manner, through negotiations, conciliation, expert advice, etc.
In relation to amicable dispute settlement and the regulatory framework in Montenegro for
alternative dispute resolution, the Law on Civil Procedure (Official Gazette of Montenegro, Nos
22/04, 28/05, 76/06, 47/15, 48/15, 51/17, 75/17, 62/18, 19/19 and 34/19) requires that parties to
a dispute turn to the competent authority to settle the dispute out of court before taking the
dispute to court (Article 276).
The Law on Mediation (Official Gazette of Montenegro, Nos 30/05, 29/12 and 18/19) needs to
be analysed, although it ceased to be valid with the enactment of the Law on Alternative Dispute
Settlement. The reason for this is that the latter entered into force only in July 2020. The Law on
Mediation regulated mediation in civil procedures, including mediation in economic disputes.
It obliged the courts to assess whether a particular dispute could be successfully resolved by
mediation and to refer the parties to the mediation procedure and to give them no more than
60 days to reach a settlement that way (Article 9). It even allowed for court proceedings to be
interrupted at any stage if the parties decided to refer to mediation instead of civil proceedings
(Article 9). The courts had been required, in particular, to refer the disputing parties to mediation
in property-related disputes where the State is the respondent (Article 27a). In its annual reports,
the Montenegrin Mediation Centre blamed the courts of Montenegro for violating the Law and
for not referring the parties to disputes to the mediation procedure. In terms of mediation in
economic disputes, the statistics provided for 201912 showed that, out of 31 disputes referred
to mediation, 25 of them refused mediation as a method of dispute settlement, four were
still pending, and two were decided without reaching an agreement. Even though there is no
information on whether any of these cases concerned foreign investments, it would be difficult
to believe that any investor opted for this dispute resolution mechanism.
Upon the entry into force of the Law on Alternative Dispute Settlement, the Law on Mediation
ceased to be valid. According to this Law, alternative dispute resolution in civil law relations
should be done through mediation, early neutral dispute evaluation and other ways of alternative
dispute resolution, in accordance with internationally accepted standards. What is new is that
the Law introduced an obligation to attempt to resolve a dispute through mediation in several
situations (Article 12: in disputes which are prescribed by the law governing civil proceedings
as small value disputes, in disputes for compensation of damage from the insurance contracts if
one of the parties is an insurance company, in disputes for which this obligation is prescribed by
a special law). Contrary to the previous practice under the Law on Mediation, when the courts
assessed the disputes that could be referred to mediation, mediation is now expected to be more
present as an alternative form of dispute resolution, thus showing its efficiency.
Annual Report of the Montenegrin Mediation Centre for 2019, available at http://www.posredovanje.me/me/dokumenta/
izvjestaji.
12
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Another mechanism – early neutral dispute evaluation, is a procedure in which the evaluator of
the dispute gives an assessment of the factual and legal elements of their dispute, based on the
agreement of the parties. This mechanism is expected to consider each side’s position and provide
assessment that could serve as a basis for concluding a settlement before the dispute evaluator
(Article 36). Speaking of business-related disputes, the Law asks for the parties to undertake
appropriate measures to resolve their dispute amicably (although disputes with the international
element have been exempted). Institutionally, this Law transformed the Montenegrin Mediation
Centre into the Centre for Alternative Dispute Settlement of Montenegro13. This Law could,
hopefully, contribute to the promotion of alternative dispute settlement in Montenegro, thus
reducing costs and fostering trade and investments, among other issues.
The Law on Foreign Investments contains no clauses on amicable dispute settlement, nor
does the Law on Public–Private Partnership.
It should be mentioned that the existing Montenegrin legislation does not establish a clear
and regulated grievance mechanism which would allow the investors and the state to resolve
potential disputes arising from the aggravating administrative actions of the state authorities.
The Ministry of Economy undertakes actions oriented towards the introduction of such
mechanisms.14, There are many laws affecting the status and operations of the investors in
Montenegro (regulating taxes, for example), the existence of numerous procedures regulated by
those laws pose a threat to the investors by introducing unnecessary business barriers.

SECTION 3
3. National procedures for BIT negotiations and the adoption of national legislation
-

Procedure for the negotiation and adoption of BIT

The negotiation and conclusion of all international agreements in Montenegro, including BITs,
is regulated by the rules provided by the Law on Concluding and Implementing International
Agreements (Official Gazette of Montenegro, No 77/08). The procedure for conducting
negotiations and concluding an international agreement is initiated by the Government of
Montenegro, but the very first initiative could come from the competent ministry or another
state body, company or other legal entity, or even from the President of Montenegro or President
of the Parliament of Montenegro (Article 5).
The competence for proposing, negotiating, concluding and monitoring the implementation
of BITs is given to the Ministry of Economy (by Decree on the Organisation and Manner of
Operation of State Administration, Official Gazette of Montenegro, Nos 87/18, 38/19 and 18/20,
Article 12). Following a proposal from the Ministry of Economy, the Government determines
the basis for concluding BITs (Article 6).

13
14
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Proposal for the Law available at http://zakoni.skupstina.me/zakoni/web/app.php/akt/2189.
As it could be understood from its 2019 Annual Report, pp. 32 and 88.

Such basis contain in particular: the constitutional basis; the assessment of the relations with
the state/international organisation with which the agreement should be concluded; the
reasons for which the conclusion of an agreement is proposed; the basic issues to be negotiated,
i.e. the important elements contained in the agreement and the proposal of the positions of
Montenegrin delegation regarding these issues; assessment of the financial resources needed
for the implementation of agreement and the manner of their provision; views and opinions of
the interested bodies on the justification of concluding the agreement; whether the conclusion
of an agreement requires the amendment of existing or the adoption of new regulations; a draft
agreement, as well as other materials related to the negotiations, a proposal for the composition
of the delegation and an estimate of the costs of its work. The proposal from the Ministry of
Economy is followed by the opinion of Ministry of Foreign Affairs.
After the BIT is signed, it should be ratified. The proposal for a law on the ratification of BIT is
prepared by the Ministry of Economy and submitted to the Government of Montenegro (Article
16 of the Law on Concluding and Implementing International Agreements). The explanation
of the proposal for a law contains: the constitutional basis; an assessment of the state of
international relations in the field for which an international agreement has been concluded
and the goal that the law seeks to achieve; basic issues regulated by an international agreement;
assessment of financial resources required for law enforcement; a note on the need to harmonize
the internal regulations with the international agreement and the reasons for urgency, if it is
proposed to enact a law under urgent procedure. Proposal for a law shall be accompanied by the
opinions of the Ministry of Foreign Affairs, Ministry of Finance, Secretariat for Legislation and
other opinions according to the assessment of the competent ministry.
The Law on ratification of BIT is adopted by the Parliament of Montenegro containing thefull
title of the agreement and, if necessary, accompanying annexes, place and date of signing and its
signatories; the text of an agreement in Montenegrin, i.e. translation into Montenegrin and/or
one of the original languages if it is not Montenegrin; provisions on the entry into force of the
law.
- Defining new BIT model
The Ministry of Economy underwent a series of reform activities oriented, among other
matters, towards modernizing the existing network of BITs and defining a new model BIT. In
that sense, the Ministry established the inter sectoral working group with a task to analyse
existing BITs and define a new model BITin accordance with the EU standards and international
best practices. In addition to this, the Ministry hired a law firm with a task to draft a model
BIT according to the instructions provided by the aforementioned working group. This drafting
task was completed by the end of 2019, followed by consultations with representatives of the
World Bank, UNCTAD and the OECD, aiming to obtain recommendations on the first draft of
the model BIT. The Consultations with the law firm are in the final stage.
- Adoption of national legislation – general remarks on the procedure within the
Government of Montenegro
The Ministry of Economy, as the ministry competent for initiating the conclusion of
BITs, as well as other ministries that manage working groups formed by the Government to
monitor arbitration proceedings in investment disputes initiated against Montenegro, have
the opportunity to give an opinion on draft regulations proposed by the Government to the
Parliament of Montenegro, or on those to be adopted by the Government.
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That procedure is regulated under the Rules of Procedure of the Government of Montenegro
(Official Gazette of Montenegro, Nos 3/12, 31/15, 48/17 and 62/18) which foresee a complex
procedure that involves the provision of opinions on proposals for laws and other regulations
from all respective bodies that could have their say on such documents (see Articles 34, 39 and 40).
This allows those responsible for BIT negotiations and with a specific task in dispute settlement
to be consulted and involved in legislative process.
- Additional safeguards in relation to specific contracts
Several examples of additional safeguards that could be linked to the investment issues should
also be mentioned.
The Protector of Property and Legal Interests of Montenegro is obliged, upon a request from
the bodies it represents, to provide a legal opinion before a particular contract is signed, as well
as a legal opinion on other property-related issues (Law on State Property, Article 56).
The new Law on Public–Private Partnership introduced an obligation for any public
contractor to obtain opinions from the Ministry of Finance, the Protector of Property and Legal
Interests of Montenegro and the Montenegrin Investment Agency prior to signing a particular
contract (Article 27). Public contractors cannot adopt a proposal for a public–private partnership
unless the aforementioned bodies were contacted and asked for an opinion. Moreover, the role
of the Ministry of Finance in this particular situation is of utmost importance, since it is asked to
provide an assessment of the direct and indirect fiscal effects and risks that a proposed project
could cause. In short, the Ministry of Finance and the Montenegrin Investment Agency could
block the adoption of a proposal for a public–private partnership if they provide a negative
opinion on the proposal (Article 33).
The same bodies should in each case determine if the decision to approve a public–private
partnership contract and the public–private partnership contract itself are in accordance with
the public–private partnership project and the Law on Public–Private Partnership (Article 63).
The most important innovation that the Law on Public–Private Partnership introduced in the
legal system of Montenegro was the stipulation that a violation of the procedure in this regard is
a misdemeanour (Article 96).

SECTION 4
4. Institutions responsible for investment promotion and aftercare of investors
Several institutions in Montenegro have dealt with promoting investments and monitoring
development projects, public–private partnerships and concessions, namely the Montenegrin
Investment Promotion Agency (MIPA), the Secretariat for Development Projects and the
Commission for Concessions of Montenegro.
The adoption of the Law on Public–Private Partnership provided a solution to this
duplication by establishing the Montenegro Investment Agency16, which will take over the staff

15

99

According to the Annual Report of Ministry for 2019, p. 31, 71

of the former MIPA, the Secretariat for Development Projects and the Privatisation and Capital
Projects Council. The scope of operations of the Montenegro Investment Agency, regulated by
Article 18 of the Law on Public–Private Partnership, among other issues, covers the following
activities: monitoring of investment implementation; cooperation with public contractors and
other competent bodies in promoting and supporting implementation of investments, as well
as public–private partnerships; providing professional assistance to foreign investors interested
in particular industries; organising direct communication between domestic and foreign
companies and legal entities; cooperation with international institutions on fostering foreign
investments and competitiveness; following the implementation of public–private partnership
projects and other investment projects; proposing measures targeting an increase in foreign
investments and improvement of the investment climate; maintaining a registry of approved
public–private partnership projects; maintaining a registry of signed public–private partnership
contracts; keeping records of foreign investors and foreign investments; providing information
on the institutional and legislative framework of interest to public–private partnerships and
other investments; etc.
The Montenegro Investment Agency is expected to function as a one-stop shop, providing all
investors with the relevant information and connecting both the private and public sectors in
Montenegro with foreign investors. On the other hand, as explained above, the Agency would
be directly involved in the process of granting public–private partnership projects and public–
private partnership contracts, and it would be allowed to intervene whenever potential risks
occur (especially those leading to arbitration).

Sources consulted:
Law on Foreign Investments (Official Gazette of Montenegro, No 18/11 and 45/14)
The Foreign Trade Law (Official Gazette of Montenegro, Nos 28/04, 37/07, 1/14, 14/14 and 57/14)
Law on Public–Private Partnership (Official Gazette of Montenegro, No 73/19)
Law on Arbitration (Official Gazette of Montenegro, No 47/15)
Law on the Chamber of Economy of Montenegro (Official Gazette of Montenegro, No 1/18)
Statute of the Chamber of Economy of Montenegro (Official Gazette of Montenegro, Nos 20/18,
81/18, 58/19 and 11/20)
Arbitration Rules of the Arbitration Court at the Chamber of Economy of Montenegro, 2015,
Assembly of the Chamber of Economy of Montenegro
Law on State Property (Official Gazette of Montenegro, Nos 21/09 and 40/11)

16

Official website of the Montenegro Investment Agency: https://mia.gov.me/en/home?alphabet=lat.
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Law on Civil Procedure (Official Gazette of the Republic of Montenegro, Nos 22/04, 28/05 and
76/06; Official Gazette of Montenegro, Nos 47/15, 48/15, 51/17, 75/17, 62/18, 19/19 and 34/19)
Law on Mediation (Official Gazette of the Republic of Montenegro, No 30/05; Official Gazette of
Montenegro, Nos 29/12 and 18/19)
Law on Alternative Dispute Settlement (Official Gazette of Montenegro, No 77/20)
Law on Concluding and Implementing International Agreements (Official Gazette of
Montenegro, No 77/08)
Rules of Procedure of the Government of Montenegro (Official Gazette of Montenegro, Nos
3/12, 31/15, 48/17 and 62/18)
Decree on the Organisation and Manner of Operation of State Administration (Official Gazette
of Montenegro, Nos 87/18, 38/19 and 18/20, Article 12)
Law on Ratification of the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States (Official Gazette of Montenegro – International Treaties,
No 4/13)
Law on Ratification of the Agreement between Montenegro and the Republic of Serbia
on Mutual Promotion and Protection of Investments (Official Gazette of Montenegro –
International Treaties, No 8/11)
Decision on Publication of an Agreement between the Government of Montenegro and the
Government of United Arab Emirates on Promotion and Mutual Protection of Investments
(Official Gazette of Montenegro – International Treaties, No 11/12)
Decision on Publication of an Agreement between the Government of Montenegro and the
Government of the Republic of Turkey on Mutual Promotion and Protection of Investments
(Official Gazette of Montenegro – International Treaties, No 10/12)
Law on Ratification of an Agreement between the Government of Montenegro and the
Government of the Republic of Azerbaijan on Mutual Promotion and Protection of
Investments (Official Gazette of Montenegro – International Treaties, No 9/12)
Decision on Publication of an Agreement between the Government of Montenegro and the
Government of the Republic of Moldova on Mutual Promotion and Protection of Investments
(Official Gazette of Montenegro – International Treaties, No 13/14)
Law on Ratification of an Agreement on Mutual Promotion and Protection of Investments
between the Government of Montenegro and the Government of the Republic of Macedonia
(Official Gazette of Montenegro – International Treaties, No 7/11)
Law on Ratification of an Agreement between the Government of Montenegro and the
Government of the Czech Republic on the Amendments to the Agreement between the
Federal Government of the Federal Republic of Yugoslavia and the Government of the Czech
Republic on the Reciprocal Promotion and Protection of Investments signed on 13 October
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1997 (Official Gazette of Montenegro – International Treaties, No 5/11
Law on Ratification of an Agreement between the Government of Montenegro and the
Government of Malta on Mutual Promotion and Protection of Investments (Official Gazette
of Montenegro – International Treaties, No 7/11)
Law on Ratification of an Agreement between Montenegro, on the One Hand, and the
Belgium–Luxembourg Economic Union, on the Other Hand, on the Reciprocal Promotion
and Protection of Investments (Official Gazette of Montenegro – International Treaties, No
4/12)
Law on Ratification of an Agreement on Mutual Promotion and Protection of Investments
between the Government of Montenegro and the Government of the State of Qatar (Official
Gazette of Montenegro – International Treaties, No 2/09)
Law on Ratification of an Agreement on Promotion and Mutual Protection of Investments
between Montenegro and the Republic of Finland (Official Gazette of Montenegro –
International Treaties, No 2/09)
Law on Ratification of an Agreement on Promotion and Mutual Protection of Investments
between Montenegro and the Kingdom of Denmark (Official Gazette of Montenegro –
International Treaties, No 2/09)
Annual reports of the Ministry of Finance and the Protector of Property and Legal Interests
of Montenegro are available on the website of the Ministry of Finance (http://www.mif.gov.
me/), whilst the annual reports of the Ministry of Economy are available on the website of that
ministry (http://www.mek.gov.me/biblioteka/izvjestaji).
Documents available on the website of the Ministry of Foreign Affairs (http://www.mvp.gov.me/
en/sections/Economic_diplomacy/info/) and the Montenegrin Investment Promotion Agency
(https://www.mipa.co.me/en/o-nama/about-mipa/).
Documents from the sessions of the Government of Montenegro are available at www.gov.me
(all available documents from 2011 up to the present: 2011, 19 sessions; 2012, 48 sessions; 2013, 44
sessions; 2014, 46 sessions; 2015, 46 sessions; 2016, 46 sessions; 2017, 49 sessions; 2018, 48 sessions;
2019, 47 sessions; 2020, 28 sessions so far; in total, 421 sessions. The search was conducted for
any useful information about particular cases of arbitration (appointment of arbitrators, costs,
involvement of Montenegrin state authorities in the proceedings on any grounds, negotiating
basics, proposals for ratification of BITs, etc.).
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Introduction
The Republic of North Macedonia has adopted an approach to foreign investment protection
which does not include the enactment of national legislation but provides such protection
through bilateral and multilateral investment protection treaties. For that reason, at the present
stage, there is no law on foreign investments.
Article 59 of the Constitution1 provides that foreign investors are guaranteed the right to
free transfer of invested capital and profits. The rights that are obtained on the basis of invested
capital may not be reduced by law or other regulations.
A country’s international investment position presents the stock and structure of its external
financial assets and liabilities vis-à-vis non-residents based on financial instruments on a specific
date. According to the National Bank of the Republic of North Macedonia, direct investments
are cross-border investments made to obtain a lasting interest in an enterprise resident in an
economy other than the investor’s, as well as to gain influence on the business strategy of that
enterprise. In accordance with international recommendations and standards, the criterion for
defining a direct investment is a minimum of a 10 % capital share (direct or indirect) in the entity
in which the capital is invested. Direct investment statistics cover direct investment abroad and
direct investment in the investor’s home country, with data for stock and flows by countries
and activities. During the first quarter of 2020, total direct investments in North Macedonia
amounted to EUR 137.3 million, due to an increase of the net inflows of all components, such
as the reinvestment of EUR 86.3 million in earnings, intercompany lending of EUR 30.5 million
and net inflows based on equity of EUR 20.5 million2
On 31 December 2018 foreign direct investment in the Republic of North Macedonia equalled
EUR 5.307 billion (or 49.6 % of GDP), EUR 4.043 billion comprised investments in equity, while
EUR 1.265 billion comprised investments in debt instruments.
Analysed by countries, the largest amounts of direct investment are registered from the United
Kingdom, with EUR 739.6 million, followed by Austria, with EUR 687.1 million. The five largest
foreign direct investors in the country also include Greece, the Netherlands and Slovenia. These
five countries account for 51 % of the total foreign direct investments in the period analysed.
The analysis of foreign direct investment by activity shows that EUR 2.071 billion, or 39 % of
the total foreign direct investment in the country, was invested in manufacturing, while EUR
1,078 billion, or 19 %, was invested in financial and insurance activities3.
North Macedonia is a member of 41 bilateral investment treaties (BITs) (39 in force), while it
has also entered into five treaties with investment provisions.

Official Gazette of the Republic North Macedonia Nos 52/1991, 1/1992, 31/1998, 92/2001, 84/2003, 107/2005 and 6/2019.
https://www.nbrm.mk/direktni_investicii_dvizenja-en.nspx (accessed on 29 June 2020).
3
https://www.nbrm.mk/direktni_investicii_sostojbi-en.nspx (accessed on 29 June 2020).
1
2
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Table 1: BILATERAL INVESTMENT TREATIES BETWEEN THE REPUBLIC OF MACEDONIA AND OTHER COUNTRIES
BILATERAL INVESTMENT TREATES ENTERED INTO FORCE: 39
No

Country

Date of signature

Date of ratification by
the Republic of North
Macedonia

Date of entry into
force

Official Gazette
No in which the
BIT is published

1

Albania

4 December 1997

18 March 1998

3 April 1998

15/98

2

Austria

28 March 2001

23 January 2002

14 April 2002

7/02

3

Azerbaijan

19 April 2013

30 July 2013

12 August 2013

107/13

4

Belarus

20 June 2001

20 June 2002

22 November 2002

47/02

5

Belgium–Luxembourg
Economic Union

16 February 1999

15 April 1999

4 November 2002

23/99

6

Bosnia and Herzegovina

15 February 2001

23 January 2002

26 April 2004

7/02

7

Bulgaria

22 February 1999

15 April 1999

5 June 1999

23/99

8

China

9 June 1997

18 September 1997

1 November 1997

49/97

9

Croatia

6 July 1994

15 March 1995

4 November 1995

17/95

10

Czech Republic

21 June 2001

23 January 2002

20 September 2002

7/02

11

Denmark

5 August 2015

22 December 2015

30 June 2016

226/2015

12

Finland

25 January 2001

23 January 2002

22 March 2002

7/02

13

France

29 January 1998

25 March 1998

31 March 2000

16/98

14

Germany

10 September 1996

19 February 1997

17 September 2000

8/97

15

Hungary

13 April 2001

24 January 2002

14 March 2002

12/02

16

Iran

12 July 2000

23 January 2002

10 July 2013

7/02

17

India

17 March 2008

8 October 2008

17 October 2008

126/08

18

Italy

26 February 1997

9 July 1997

28 May 1999

34/97

19

Kazakhstan

29 May 2012

27 July 2012

21 May2016

139/2012

20

Korea

15 December 1997

18 March 1998

30 April 1998

15/98

21

Kuwait

8 April 2008

4 May 2010

2 November 2011

57/10

22

Lithuania

8 March 2011

22 December 2011

13 January 2012

178/11

23

Malaysia

11 November 1997

5 February 1999

17 March 1999

7/99

24

Montenegro

15 December 2010

9 September 2011

30 September 2011

117/11

25

Morocco

11 May 2010

6 November 2010

15 October 2012

143/10

26

Netherlands

7 July 1998

25 February 1999

1 June 1999

13/99

27

Poland

28 November 1996

2 April 1997

22 April 1997

17/97

28

Romania

12 June 2000

23 January 2002

13 February 2002

7/02

29

Russian Federation

21 October 1997

3 February 1998

10 June 1998

7/98

30

Serbia

4 September 1996

18 December 1996

22 July 1997

69/96

31

Slovakia

25 June 2008

25 December 2009

25 August 2011

150/09

32

Slovenia

5 June 1996

26 September 1996

21 September 1999

55/96

33

Spain

20 June 2005

6 December 2005

30 January 2007

110/05

34

Sweden

7 May 1998

25 June 1998

1 October 1998

31/98

35

Switzerland

26 September 1996

19 February 1997

6 May 1997

8/97

36

Taiwan

9 June 1999

9 June 1999

9 June 1999

49/99

37

Turkey

14 July 1995

30 January 1997

27 October 1997

5/97

38

Ukraine

2 March 1998

28 April 1998

25 March 2000

21/98

39

Vietnam

15 October 2015

26 May 2015

1 November 2016

88/15
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Table 2: Treaties with investment provisions
NO

SHORT TITLE

STATUS

DATE OF
SIGNATURE

DATE OF ENTRY INTO FORCE

1

CEFTA

In force

19 December 2006

22 November 2007

2

EC–Macedonia Association
Agreement

In force

9 April 2001

1 April 2004

3

EFTA–Macedonia FTA

In force

19 June 2000

1 May 2002

4

Macedonia–Turkey FTA

In force

7 September 1999

1 September 2000

5

The Energy Charter Treaty (1994)

In force

17 December 1994

16 April 1998

Table 3: Investment-related instruments
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NO SHORT TITLE

DATE OF
ADOPTION

TYPE

1

North Macedonia, Model BIT 2009

2009

Model agreements

2

TRIPS

1994

Intergovernmental agreements

3

TRIMS

1994

Intergovernmental agreements

4

MIGA Convention

1985

Intergovernmental agreements

5

New York Convention

1958

Intergovernmental agreements

6

ICSID Convention

1965

Intergovernmental agreements

7

Fifth Protocol to GATS

1997

Intergovernmental agreements

8

Fourth Protocol to GATS

1997

Intergovernmental agreements

9

GATS

1994

Intergovernmental agreements

10

Draft Supplementary Treaty to the Energy Charter
Treaty

1998

Draft instruments

11

UN Code of Conduct for Transnational Corporations

1983

Draft instruments

12

Doha Declaration

2001

Guidelines, principles, resolutions and similar

13

World Bank Investment Guidelines

1992

Guidelines, principles, resolutions and similar

14

ILO Tripartite Declaration on Multinational Enterprises 2000

Guidelines, principles, resolutions and similar

15

ILO Tripartite Declaration on Multinational Enterprises 2006

Guidelines, principles, resolutions and similar

16

ILO Tripartite Declaration on Multinational Enterprises 1977

Guidelines, principles, resolutions and similar

17

Singapore Ministerial Declaration

1996

Guidelines, principles, resolutions and similar

18

UN Guiding Principles on Business and Human Rights

2011

Guidelines, principles, resolutions and similar

19

Permanent Sovereignty UN Resolution

1962

Guidelines, principles, resolutions and similar

20

New International Economic Order UN Resolution

1974

Guidelines, principles, resolutions and similar

21

Charter of Economic Rights and Duties of States

1974

Guidelines, principles, resolutions and similar

SECTION 1
1. Institutional framework for representing the Republic of North Macedonia in investment
arbitration
Although it had entered into a significant number of BITs and multilateral investment treaties
(MITs), North Macedonia did not have any infrastructure prepared when its first investment
dispute was initiated by the Austrian investor EVN AG in 2009. The Ministry of Finance was
the competent governmental organ for concluding BITs, and it was tasked with administering
the ICSID (International Centre for Settlement of Investment Disputes) proceedings initiated by
EVN AG. Upon the advice of domestic legal experts, the State engaged an international law firm,
Latham & Watkins, to represent it in the arbitral proceedings under the ICSID Rules, while the
Ministry of Finance remained the body that coordinated the State administration for preparing
the defence of the case. The same approach was adopted in the following two cases that were
brought to ICSID in 2009 and 2012 (Swisslion DOO Skopje v Republic of Macedonia in 2009
and Guardian Fiduciary Trust, Ltd, f/k/a Capital Conservator Savings & Loan, Ltd v Republic of
Macedonia in 2012).
When North Macedonia faced three investment arbitration proceedings initiated in a very
short period of time4, it became apparent that the individual approach that was applied earlier
could no longer protect the State’s legal interests. For that reason, on 12 December 2017, the
Government of North Macedonia enacted a decision on establishing a coordinative body for
management of arbitration proceedings initiated under international treaties (Coordinative
Body). The Coordinative Body comprises four members: the Deputy Prime Minister in charge
of economic affairs and coordination of economic ministries (chairperson), the Minster for
Finance, the Minister for Economy and the State Attorney. The main task of the Coordinative
Body is to enable a uniform approach to preparing the defence in investment protection cases
against North Macedonia, and to coordinate among the different ministries and state agencies
and bodies that are involved in the investment for which protection is sought in each particular
case.
Since the Law on the State Attorney provides only that the State Attorney is competent for
representing the State in litigation and other proceedings in civil and commercial matters before
courts, and that the State Attorney’s Office does not have experience in representing the State
in international investment arbitration cases, the Coordinative Body decided to propose to the
Government that international law firms with experience in international investment arbitration
cases be engaged, while the chairperson of the Coordinative Body and his/her administration
would be in charge of communication with the engaged law firms in all matters relevant to the
preparation of the defence in particular cases. The approach proved to be productive, and as of
the date this report was submitted, two out of the three investment arbitration cases initiated
in the autumn of 2017 had been concluded in favour of North Macedonia. The Coordinative
Body and the experience accumulated in the administration of the chairperson also resulted in
a very good outcome in the handling of the latest investment arbitration case before ICSID in
2019 (Artem Skubenko and others v Republic of Macedonia (ICSID Case No ARB/19/9)), where a
law firm was appointed in a very short period, and the arbitral tribunal was constituted with no
delays under ICSID Rules.
In the autumn of 2017 three investment protection arbitration proceedings were initiated by foreign investors:
- Gokul Das Binani and Madhu Binani v North Macedonia (ad hoc arbitration under the UNCITRAL Arbitration Rules of 1976;
- Cunico Resources N.V. v Republic of Macedonia (ICSID Case No ARB/17/46); and
- Blažo Tasev v North Macedonia (ad hoc arbitration under the UNCITRAL Arbitration Rules of 1976).
4
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SECTION 2
2. Institutional framework for amicable dispute settlement and/or mediation with investors
All of North Macedonia’s BITs contain a cooling-off period, often referred to as a ‘waiting period’.
The length of the cooling-off period does not vary significantly. The most commonly stipulated
period is 6 months (as is recommended by the model BIT), but some BITs set a shorter period of
3 months.
Article 7 of North Macedonia’s model BIT stipulates the following:
1

2

3
4

5

Disputes between one of the contracting parties and an investor of the other contracting
party must be notified in writing, including detailed information, by the investor to the
contracting party in whose territory the investment is made. Any dispute between a
contracting party and an investor of the other contracting party should be settled by an
amicable agreement.
If a dispute cannot be settled amicably within 6 months from the date of the written
notification by which the other contracting party was informed about the subject of the
dispute, the investor concerned may suggest, at his/her own choice, that the dispute be
submitted to:
- the competent court in the territory of the of the contracting party that made the
investment;
- an ad hoc court of arbitration established under the Arbitration Rules of the United
Nations Commission for International Trade Law (UNCITRAL);
- ICSID, in accordance with the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, open for signature since 18 March 1965
in Washington, DC, if both contracting parties are signatories to the Convention.
Once the dispute has been submitted to the competent court of the contracting party or
to international arbitration, the choice of one or the other procedure shall be definitive.
An arbitration decision shall be based on:
- the provisions of the relevant agreement;
- the national law of the contracting party in whose territory the investment is made,
including the rules related to conflicts of law;
- the rules and the universally accepted principles of international law.
Arbitration decisions are final and binding on the parties to the dispute. Each contracting
party must undertake to execute the decisions in accordance with its national law.

Table 4: Cooling-off period
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6 months

3 months

Unspecified cooling-off period

Albania, Azerbaijan, Belgium–Luxembourg
Economic Union, Belarus, Bosnia and
Herzegovina, Bulgaria, Vietnam, Germany,
Denmark, India, Iran, Italy, Kazakhstan, China,
South Korea, Kuwait, Lithuania, Morocco,
Poland, Romania, Russia, Slovakia, Slovenia,
Serbia, Turkey, Hungary, Ukraine, France,
Croatia, Montenegro, Spain, Switzerland

Austria,
Malaysia,
Finland,

Netherlands, Czech Republic,
Sweden

SECTION 3
3. National procedures for BIT negotiations and for adoption of national legislation
3.1. National procedures for BIT negotiations
The general provision on the competence for the conclusion of international treaties, including
BITs and MITs, is contained in Article 119 of the Constitution. It provides that international
treaties are concluded by the President of the Republic of Macedonia on behalf of the Republic
of North Macedonia. International treaties may also be concluded by the Government of the
Republic of Macedonia when such authority is provided by law.
The procedures for the negotiation and conclusion of international treaties (including BITs
and MITs) is governed by the Act on the Conclusion, Ratification and Execution of International
Treaties5 (‘Act on Treaties’). Pursuant to Article 3(2) of the Act on Treaties, the Government of
North Macedonia has competence for the conclusion of treaties in the area of the economy,
among other issues. Therefore, the conclusion of BITs and MITs is in the competence of both the
President and the Government of the Republic of North Macedonia.
Entering into negotiations for the conclusion of an international treaty is authorised
by a decision of the President or by a decision the Government, depending on which one of
them will sign the said agreement (Article 4 of the Act on Treaties). The decision to enter into
negotiations for the conclusion of a BIT or an MIT is rendered based on a proposal from the
ministry in charge of the issues which would be governed by the treaty. Negotiating of BITs
is in the competence of the Ministry of Finance. The Ministry of Finance prepares a proposal
to enter into negotiations for the conclusion of a BIT, which is submitted to the Government
(Article 6 of the Act on Treaties). The proposal to enter into negotiations is also accompanied by
grounds for negotiations and a draft proposal of the treaty (Article 8). The Ministry of Foreign
Affairs provides an opinion on the proposal to enter into negotiations for the conclusion of an
international treaty, while the President of the Republic is informed of the proposal, the grounds
for negotiations and the draft treaty (Articles 9 and 10 of the Act on Treaties).
Within the Ministry of Finance, a model BIT was prepared in 2009. The model is used as a draft
treaty for negotiating BITs. In an interview with the head of the Sector for the Financial System,
which is most directly in charge of the negotiation of BITs, it was stated that the present model
BIT of 2009 is outdated and that it needs to be upgraded and modernised. However, neither the
Ministry of Finance nor the Government has the necessary skills, experience and knowledge
needed to prepare a new model BIT. The Ministry considers that technical assistance of external
experts to prepare a model BIT and training for negotiating BITs are needed and would have a
positive effect. The training of the negotiators for BITs should also include the employees of the
Ministry of Justice, the Ministry of Foreign Affairs and the Ministry of Economy, and that such
employees should be appointed on a more permanent basis in order to support the negotiators
from the Ministry of Finance.
When the Government adopts a proposal to enter into negotiations for the conclusion of
an international treaty, a delegation for negotiations is appointed. The delegation is bound by
the grounds for negotiations (Article 13 of the Act on Treaties). Within the Ministry of Finance,
5

Official Gazette of the Republic of North Macedonia, No 5/1998.
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the Sector for the Financial System is in charge of negotiating BITs. The head of the Sector is
always the head of the delegation for negotiating the BIT. He/she is assisted by a team of 3–4
employees from the Sector, which a relatively permanent body of employees. A practice has
been established for negotiating BITs whereby, in addition to the employees of the Ministry
of Finance, the delegation also includes representatives from the Ministry of Economy, the
Ministry of Foreign Affairs and the Ministry of Justice. However, the representatives from other
ministries are often rotated or replaced, since there is no institutional framework for composing
the delegation; instead, this task is handled on an ad hoc basis. The delegation submits a report
to the Government and the President within a period of 30 days after the negotiations are over,
and if the negotiations were successful it also submits the initialled text of the treaty.
The decision of the Government for accession to a multilateral treaty, including an MIT, is
executed by the Ministry of Foreign Affairs (Article 17 of the Act on Treaties).
Once a treaty is concluded, it has to be ratified by Parliament. The North Macedonian Constitution
adopts a monistic concept, and provides that international treaties ratified in accordance with
the Constitution are part of the internal legal order and cannot be changed by law (Article 118).
At the time of the writing of this report, all of North Macedonia’s concluded BITs had been
negotiated by a delegation headed by the head of the Sector for the Financial System of the
Ministry of Finance. However, the Ministry of Finance is not in charge of implementation of
BITs (or of MITs), nor does it have the capacity to handle investment arbitration proceedings
when they are commenced against the State.
3.2. Procedures for adoption of national legislation
The Assembly of North Macedonia is a representative body of the country’s citizens, and the
legislative power of the Republic is vested in it. The organisation and functioning of the Assembly
are regulated by the Constitution and by the Rules of Procedure6. The Assembly adopts laws
during its sessions, and the majority necessary for the adoption is stipulated by the Constitution
of North Macedonia. The right to propose the adoption of a law is given to every representative
of the Assembly, to the Government of the Republic and to any group of at least 10 000 voters
(authorised instances)7. The initiative to adopt a law may be given to the authorised instances
by any citizen, group of citizens, institutions or associations. The procedure for the adoption of
laws is stipulated by the Rules of Procedure. According to the Rules of Procedure, the authorised
instances submit a law proposal to the President of the Assembly. The President of the Assembly
immediately, and no later than 3 working days from the day of the submission, distributes
it among the members of Parliament, in writing or in electronic format, thus beginning the
legislative procedure8. According to the Rules of Procedure, the legislative procedure is executed
in three readings. Exceptionally, a law can be adopted through an emergency procedure when
doing so is necessary to prevent major disturbances in the economy, when doing so is in the
interest of the security and defence of the Republic or in cases of major natural disasters,
epidemics or other extraordinary and urgent needs9. A law can also be adopted through an
expedited procedure.

Article 61 of the Constitution.
Article 132 of the Rules of Procedure of the Assembly.
8
Ibid., Article 137.
9
Ibid., Article 167.
6
7

111

The initiator of a law proposal can suggest that the Assembly review the proposal through
an expedited procedure when it is not a complex or extensive law; when the law, or some
provisions thereof, ceases having force; or when the law does not require complex or extensive
harmonisation with the legislation of the European Union10.
Laws are declared by promulgation. The promulgation declaring a law is signed by the
President of the Republic and the President of the Assembly. The President of the Republic may
decide not to sign the promulgation declaring a law. The Assembly then reconsiders the law, and
the President of the Republic is then obliged to sign the promulgation in so far as it is adopted
by a majority vote of the total number of representatives. The President is obliged to sign a
promulgation if the law has been adopted by a two-thirds majority vote of the total number of
representatives in accordance with the Constitution11. Before they enter into force, laws, other
regulations and general acts are published in the Official Gazette of the Republic of Macedonia12.
As was stated in the introduction to this report, the Republic of North Macedonia has not
enacted a national law on the protection of foreign investments, but it has opted for a policy of
entering into as many BITs and MITs as possible.

SECTION 4
4. Institutions responsible for investment promotion and aftercare of investors
Invest North Macedonia, founded in 2005, is an official governmental investment and export
promotion agency responsible for attracting foreign investments and supporting the export
promotion of the Republic of North Macedonia13.
The Macedonian suppliers’ business portal is an essential tool for providing operational
communications and sharing information virtually on supply and demand in all industries. This
tool can help reduce the time, risk and cost involved in doing business in North Macedonia
by identifying and contacting Macedonian suppliers and also providing information on the
requirements for foreign direct investment. The portal provides the following options:
•
•
•
•

free registration is available for national and foreign entities;
upon registration a foreign entity is allowed to search for potential suppliers from North
Macedonia;
Macedonian companies can publish, free of charge, their offers of goods and services or
present other forms of cooperation with foreign entities;
the user has the option to obtain more information on the activities of the Aftercare
Department.

The purpose of the Aftercare Department within Invest North Macedonia is to provide
professional and timely care for the needs of all foreign investors in North Macedonia.

Ibid., Article 170.
Article 75 of the Constitution.
12
Article 174(1) of the Rules of Procedure of the Assembly.
13
https://investnorthmacedonia.gov.mk/
10
11
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For the purpose of providing professional and timely care, public–private dialogue and
rendering much higher-quality aftercare services, the Aftercare Department collaborates with
governmental institutions and all relevant business associations in the country, and ensures
appropriate answers to the needs and requests of all foreign investors in North Macedonia.
Local and foreign investors’ satisfaction with a country’s business environment is directly
reflected in the growth of the economy, including high-value-added products. All this contributes
to improving the competitiveness of the economy. The existence of the Aftercare Department
means that Invest North Macedonia’s support does not end when a capital expenditure project
is complete.
Investor aftercare comprises a whole range of activities. The most frequent forms of support
for investors’ business activities are listed below. Additionally Invest North Macedonia seeks to
tailor its support to the specific needs of each investor:
•
•
•
•
•
•
•
•
•

support for expansion, reinvestment and the development of research capacities
assistance in seeking suitable industrial zones and business properties
assistance finding suppliers in the relevant region
provision of support in the area of human resources
promotion of cooperation between investors and secondary schools, vocational colleges
and universities
provision of assistance for negotiations with local authorities, state administration bodies
and public institutions
guidance for foreign-national applicants in the process of obtaining/extending a
temporary residence and work permit after their application to the institutional
authorities in this matter
assistance to ensure that investors’ proposals to amend legislation are submitted to the
Government of North Macedonia
organisation of specialised workshops, working breakfasts with top officials, round tables
and social events.

All of the above-mentioned services are provided free of charge.
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SECTION 1
1. Institutional framework for representing the State in investment arbitration
1.1. Competence for representation in ISDS cases
The institution responsible for representing Serbia in ISDS (investor–state dispute settlement)
cases is the State Attorney’s Office (Državno pravobranilaštvo). The competence for representation
stems from the Law on Public Attorneys (Official Gazette of the Republic of Serbia No 55/2014).
Article 5 of that Law provides that the State Attorney’s Office is the state organ in charge of
taking legal action and using legal remedies in order to implement and protect the pecuniary
rights and interests of the Republic of Serbia. Pursuant to Article 11(1) of the Law, the State
Attorney’s Office represents the Republic of Serbia in legal proceedings before courts, arbitral
tribunals, administrative bodies and other competent organs. More specifically, according to
Article 12(1), the State Attorney’s Office represents the Republic of Serbia before foreign and
international courts, arbitral tribunals and other competent bodies abroad. Therefore, the scope
of the State Attorney’s power of representation in legal disputes is general and not limited by the
specific subject matter. No other institutions hold special powers of representation in disputes
on particular subject matters, at least not on the basis of domestic legislation. Any potential
special power of representation in disputes on particular subject matters might hypothetically
stem only from the rules and practice of international organisations that administer the dispute
resolution process, as may be the case with, for example, the Energy Community, where Serbia
is represented by the Ministry of Mining and Energy. Nevertheless, if there is an ISDS arbitration
case of a dispute in the mining or energy sector, the State will be represented primarily by the
State Attorney’s Office.
1.2. External counselling
In ISDS cases, the State Attorney’s Office usually hires external counsel. Informal information
implies that there are guidelines for the selection of external counsel, but those guidelines
are not displayed on the Office’s website, which contains a fairly rich section with rules and
regulations relevant for the work of the Office. Therefore, it is not possible to provide more
official details or comments on the process of the selection of external counsel in ISDS cases. The
only indirect conclusion that may be drawn is that the choice of external counsel is not limited
to domestic law firms, since a foreign firm was hired as external counsel in the two most recent
ICSID (International Centre for Settlement of Investment Disputes) cases.
Even when there is external counsel, the State Attorney’s Office continues to play an active
role in the representation process. The State Attorney oversees and monitors the work of external
counsel, participates in decision-making with respect to the choice of the defence strategy,
facilitates communication between external counsel and state institutions concerned with the
dispute at hand and attends the proceedings.
1.3. Internal structure of the State Attorney’s Office
As far as the internal structure of the State Attorney’s Office is concerned, there is no
specific division or other type of organisational unit that specialises in dealing with ISDS cases.
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The organisational structure of the State Attorney’s Office is laid down in the Law on Public
Attorneys (Articles 23–33) and, more specifically, the Rules on the Internal Organisation and
Systematisation of Workplaces in the State Attorney’s Office (Document No I DP-259/19 of
14 March 2019). Pursuant to these documents, the organisational sub-divisions of the State
Attorney’s Office are made mainly on the basis of the territorial criterion. The only functional
subdivision is the Department for Representation of the Republic of Serbia before the European
Court of Human Rights.
Therefore, the tasks related to the representation of the Republic of Serbia in ISDS cases
would fall into the sphere of the general competence of the State Attorney and his/her deputies.
The practice shows that, at least over the last 4 years, it was the State Attorney who has been
personally participating in ISDS cases, along with external counsel.
1.4. Number of ISDS cases
In recent years Serbia has been involved in ISDS cases both within and outside the ICSID
system.
As far as ICSID ISDS cases are concerned, there have been eight cases brought against Serbia so
far. Four of these have been concluded, and four are still pending. Since 2016, the caseload has
been stable at one claim per year.
Table 1 provides a summary.
Table 1: ISDS cases in Serbia
Date of registration Case number

Bilateral investment treaty
(BIT) in question

Subject matter

Status

27 April 2020

ARB/20/12

Belgium/Luxembourg–Serbia
(2004)

Construction

Pending

30 April 2019

ARB/19/12

Bulgaria–Yugoslavia (1996)

Oil, gas and mining

Pending

22 March 2018

ARB/18/8

Canada–Serbia (2014), Cyprus–
Serbia (2005)

Agriculture, fishing and
forestry

Pending

26 January 2017

ARB/17/2

Cyprus–Serbia (2005)

Finance

Pending

28 March 2016

ARB/16/10

Austria–Serbia (2001)

Operation of an art
storage facility

Concluded (in favour of
the investor)

7 November 2014

ARB/14/27

Belgium/Luxembourg–Serbia
(2004)

Waste management
services

Concluded (in favour of
the investor)

21 January 2011

ARB/11/4

Greece–Yugoslavia (1997),
Austria–Serbia (2001)

Operation of gaming
and entertainment
facilities

Concluded (the parties
reached an agreement
to discontinue the
proceedings)

18 December 2009

ARB/09/21

Lithuania–Serbia (2005)

Fertiliser plant

Concluded

Apart from the ICSID cases, there have also been at least three cases conducted before ad
hoc arbitral tribunals – two in the mining sector and one in the finance sector. Two of those
proceedings were concluded with an award in favour of the State, while the third case ended
in favour of the investor. An accurate number of non-ICSID cases cannot be presented with
certainty because, due to the principle of confidentiality, these data are not publicly available.
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SECTION 2
2. Institutional framework for amicable dispute settlement and/or mediation with
investors
As far as Serbia is concerned, there is no specialised institution that is responsible for amicable
dispute settlement. Therefore, it would be theoretically possible to distinguish two potential
forms of amicable dispute settlement between the investor and the State.
The first form would be one where the investor experiences some difficulties in conducting its
business undertaking and tries to resolve those problems directly with the competent ministry
or other state body. In this hypothetical situation there is still no real dispute in the sense of a
difference of interests and legal views between the investor and the State.
Nevertheless, if such silent negotiations prove to be unsuccessful, a dispute would arise, and
the investor would have to proceed to more formal methods of amicable settlement. In that
case it would normally be expected that the investor would inform the State of its intention to
settle the dispute amicably, i.e. to launch the dispute settlement mechanism provided for in the
applicable BIT, where that mechanism requires a cooling-off period. Since amicable settlement
is nonetheless a method of dispute settlement and seeing the absence of a specialised body for
this type of dispute settlement, it would be up to the State Attorney’s Office to conduct the
negotiations in view of reaching a settlement. Yet again, as in the case of ISDS arbitration, there
is no specialised department within the Office that would be in charge of participating in an
amicable settlement. In the same vein as before, if the State Attorney’s Office needed input from
any other public administration body, including the ministries, it would get that input during
the process of negotiating with the investor.
Serbian BITs usually provide for a cooling-off period before allowing an investor to go to
arbitration. The cooling-off period is typically either 3 or 6 months. The provisions on amicable
dispute settlement are generally very brief and do not contain many procedural details. Some
more recent BITs, however, such as the one with the United Arab Emirates from 2013 or the one
with Canada from 2014, make an exception to this pattern, at least to the extent that they specify
the content of the request for consultations, set the default place of consultations, etc.
The practical difficulty regarding research into the effectiveness of amicable dispute
settlement in ISDS cases is the fact that there is no official record of those cases. Consequently,
it is not possible to determine the effectiveness of that mechanism, since successfully settled
cases will not be counted as disputes. The official records show that at least one case has been
successfully settled (ICSID case No ARB/11/4; see Table 1), and that settlement took place after
the expiry of the cooling-off period, when the dispute had already reached the arbitration stage.
Therefore, it might be concluded that more detailed regulation of the procedure for amicable
dispute settlement and, arguably, the establishment of a specialised body for amicable dispute
settlement would help utilise the full potential of that mechanism and enhance its efficiency,
thus reducing the time and the costs of the entire dispute settlement process.
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SECTION 3
3. National procedures for BIT negotiations and for adoption of national legislation
Up until 2020, the responsibility for negotiating BITs was entrusted to the Ministry of Trade,
Tourism and Telecommunications. Pursuant to Article 8(2) of the Law on Ministries (Official
Gazette of the Republic of Serbia Nos 44/14, 14/15, 54/15, 96/15 – other law, 62/17), the Ministry
of Trade was in charge of negotiating BITs and preparing the laws on their ratification. However,
the most recent changes to the Law on Ministries (Official Gazette of the Republic of Serbia No.
128/20) transferred the competences in the sphere of BIT negotiation and conclusion from the
Ministry of Trade to the Ministry of Economy.
The procedure for negotiating international treaties, including BITs, is governed by the Law
on the Conclusion and Implementation of International Treaties (Official Gazette of the Republic
of Serbia No 32/13). Pursuant to Article 6 of that Law, the Government appoints the members of
the delegation for negotiations and approves the platform for negotiations. In the case of BITs,
the platform for negotiations would have to be prepared by the Ministry of Economy, since that
is the organ authorised to conduct the negotiations on the subject matter in question. Pursuant
to Article 5 of the Law on the Conclusion and Implementation of International Treaties, the
platform must be sent for consideration, prior to being submitted to the Government for
adoption, to all the public administration bodies that are competent for the specific questions
governed by the BIT. All of them should issue their opinions on the platform, and those opinions
are attached to the proposal submitted to the Government. There is no pre-settled checklist
of organs that have to give their opinion on the platform for negotiating BITs, but seeing the
usual subject matter of those treaties, it would be expected that an opinion be sought from
the Ministry of Trade (which holds a general competence to monitor and improve economic
relations with foreign countries, pursuant to Article 9 para. 1 of the 2020 Law on Ministries) and
the State Attorney’s Office (since the implementation of the dispute settlement provision would
eventually fall under the competence of that organ). In any event, even if the ministry competent
for preparing the proposal of the platform (in this case, the Ministry of Economy) disregards an
organ that is competent for some of the questions governed by the BIT, that oversight can be
corrected either by the State Secretariat for Legislation or by the Government itself, both of
which can seek additional opinions before the adoption of the platform.
Once the final text of the BIT is agreed upon by the representatives of the two states, the
Ministry of Economy would have to prepare the draft law on its ratification. That procedure is
governed by Articles 12–16 of the Law on the Conclusion and Implementation of International
Treaties. In essence, prior to being submitted to the Government and, upon being approved by
the Government, to Parliament, the draft law would also have to be accompanied by the opinions
of all the public administration bodies that are concerned with the questions governed by the
BIT. Even though all the public administration bodies would receive the full text of the draft law
on ratification (i.e. the full text of the BIT), they would focus on the parts of the BIT which govern
the questions falling under their scope of competence. Therefore, they would all be informed of
the entirety of the text, but they would be expected to provide input only on the questions that
concern them.
Upon adoption in Parliament, the law on ratification would be published in the Official
Gazette of the Republic of Serbia, meaning that it would become publicly available. Additionally,
the Serbian Parliament offers open online access to all laws enacted since 2001, so the more
recent BITs are very easily accessible by all the interested and concerned parties.
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SECTION 4
4. Institutions responsible for investment promotion and aftercare of investors
The investment promotion and aftercare of investors represents one of the main challenges of
Serbian ISDS policy. The Law on Investment (Official Gazette of the Republic of Serbia Nos 89/15, 95/18)
set up the Development Agency of Serbia, an institution in charge of, among other things, promoting
investment. Initially, while the Law on Investment was still being drafted, the idea was to establish a body
that would serve as a one-stop shop for both domestic and foreign investors. However, judging by the
final version of the Law, the Agency’s main task seems to be to ensure the country’s balanced economic
development through investment (both domestic and foreign) and to perform various tasks connected
with the distribution of investment incentives.
The Development Agency of Serbia is a public agency, and it operates in accordance with the rules that
govern the work of public agencies. The Government appoints the director and the managing board of
the Agency, and the Ministry of Economy oversees its work. The Founding Act of the Agency is published
in the Official Gazette of the Republic of Serbia.
Even though the Agency is authorised to cooperate with state and other public organs and bodies
in dealing with matters of relevance for the promotion of investment (Article 36(1)(1)), as well as to
offer professional support and advice to companies and traders (Article 36(1)(10)), the Agency has not
yet managed to establish itself in practice as one of the main stakeholders in the implementation of
investment policy and the successful conduct of the ISDS process.

