Position paper

Securing Land Rights

The Background

According to World Bank estimates, about 70% of the
world's population has no access to formal land registra-
tion systems.! Wotldwide, only about 30 countties have
functioning land administration systems.? In Africa,
only 10% of the land area is registered.” Access to land
in rural areas is predominantly regulated by rights of

use according to local customary law. At the same time,
demand for land is increasing and large-scale agricultural
investment is on the rise. Globally, about 50 million ha
land have already been the target of investors, of which

10 million ha are in Africa.*

Due to the population growth in Africa of approx. 2.3%
per year, it is foreseeable that the demand for land will
continue to rise both, for urban growth and for agricul-
ture. Especially, peri-urban areas are under massive
pressure due to the growth of cities. Sustainable land ma-
nagement under these conditions means not only legally
secure access to land but also improved spatial and land
use planning (see position paper "Integrated spatial and

land use planning").

Land rights can be seen like a continuum (see Illustra-
tion 1).> On one side of the continuum, land rights are
defined informally for individuals or groups. On the
other side of the spectrum are registered land titles for
communities (e.g. indigenous groups) or individuals regi-
stered in a modern land registration system. Other forms

of rights exist between these poles.

Reliable access to land creates incentives for sustainable
economic activity and encourages investment. This pro-
motes economic productivity. In registered areas in

giz

Deutsche Gesellschaft
fir Internationale
Zusammenarbeit (61Z) GmbH

Photo: A.Lange
Perceived

tenure Adverse
approaches possession
Informal Formal land
land rights rights

Registered
freehold
(individuals,
groups)

Alternatives
to eviction Group

tenure

[Source: UN Habitat, own illustration

[Mustration 1: The Continuum of Land Rights (Source:
UN-Habitat. Photo: A. Lange)

Cambodia and Ethiopia, yields increased by up to 35%
compared to unregistered households.® In Rwanda,
registered households invested twice as much in dams or
terraces.” Secured land rights are therefore an essential

prerequisite for food security.

Often two different land rights systems face each other:
The traditional land law, which is oriented towards
communal use and anchored locally, and the state (or
modern) land law, which is oriented towards private pro-
perty. Rural regions are often characterised by traditional
land law. Traditional authorities assign rights to individu-
al groups or individuals, usually without written docu-
mentation. Since modern land law in many countries
does not sufficiently respect traditional land law, violent

conflicts sometimes atrise.

In traditional systems, securing women's rights remains

a major challenge. Often, women have only secured




rights of use due to family relationships with a male
person. Women are often disadvantaged in matters of
inheritance or divorce. There are frequently political or
cultural reservations about granting women equal access
to land. Modern legislation and traditional customs, such
as divorce and inheritance law, occasionally contradict

each other.

In large parts of Africa less than 10% of landowners are
women, although they provide about half of the labour
force in agriculture. Women invest more in nutrition,
education and family health than men. In Rwanda, re-
gistered houscholds run by women invested three times
more in soil conservation than unregistered households
run by men.* The OECD estimates that children in coun-
tries with gender-sensitive land rights systems are 60%

less at risk of hunger.’

Land has a particularly high traditional, religious and so-
cial value for indigenous groups. Securing their collective
rights is usually very effective. The deforestation rate in

registered indigenous areas in the Brazilian Amazon is 11

times lower than in other areas.!’

In recent years, governments have repeatedly defied
traditional rights and awarded land to national or inter-
national investors."! In some cases, this has been done
without compensation for existing users and has led

to forced relocations in some cases (see position paper

"Large-scale land acquisitions").

An uncertain legal situation and a non-inclusive registra-
tion system promote corruption. Transparency Internati-
onal estimates that one in five people worldwide has paid
bribes in connection with land transactions in recent

yeats. One in two people in Africa is affected.”

The traditional system is therefore increasingly reaching
its limits. The challenges of a modernising economy and
changing lifestyles (e.g. migration to cities, expansion of
infrastructure, rising investments) as well as population
growth require better documentation and legal security
of land rights. In addition, the target groups are often
not sufficiently familiar with international guidelines or
the national legal framework. Only when the population

know their rights, can they stand up for them.

The securing of land rights has been firmly anchored in
the Sustainable Development Goals (SDGs). SDG objec-
tives 1.4, 15.1 and 15.3 include equal access to land and

its sustainable use. SDG objectives 2.3 and 2.4 emphasise

the importance of land rights for increasing productivi-
ty, income and resilience to climate change. Objective
5.a demands equal ownership and control of land for

women.

Other international standards and guidelines for securing
land rights are, for example, the "Voluntary Guidelines
to support the progressive realization of the right to ade-
quate food in the context of national food security" of
the Food and Agtriculture Organization (FAO), the "Fra-
mework and Guidelines on Land Policy in Africa" of the
African Union and the Economic Commission for Africa
of the United Nations (AU/ UNECA), the "Voluntary
Guidelines on the Responsible Governance of Tenure of
Land, Fisheries, and Forests in the Context of National
Food Security " (VGGT), the "Principles for Responsible
Investment in Agriculture and Food Systems" (RAT), the
"Kothari Guidelines" (Protection against Displacement)
and the "ILO Convention 169" (Rights of Indigenous
Peoples).

Our position
In this context, GIZ takes the following positions:

m No sustainable development without secure land
rights

Legal certainty and long-term prospects for land use

and property rights are key prerequisites for investment,
economic development and sustainable and productive
agriculture. Access to land must be socially balanced. We
stand for the equal recognition and formalisation of the
various possible forms of land rights according to the
country context. This also includes traditional land rights
and the land administrations used by traditional authori-
ties. These should be formally recognised and integrated
into the modern system, as this contributes to social and

political stability.

m Strengthen women's rights

Traditional systems do not always comply with human
rights standards, e.g. with regard to women's rights.
Therefore, certain protective measures (safeguards)
should be observed during project implementation. It
is important to promote the strengthening of women's
rights by educating and advising partners, target groups
and traditional authorities. Communicating the positive

effects of rights for women should be a priority.



m Promoting acceptance and alternative approaches
Land titles or certificates alone are not sufficient to
secure land rights. They must also be accepted by the
responsible institutions and the population involved.
This requires changes in awareness and behaviour, both
on the part of the implementing authorities and among
the target groups. In addition, sanctions are needed so
that violations of the land rights system can be punished.
Alternative approaches such as local use agreements
between all groups involved can also secure land rights.
This applies in particular to areas in which, for example,
cadastral systems are in conflict with local land use sys-
tems or can only be realised in the long term due to high

start—up Ccosts.

Our recommended actions

GIZ considers the following the most important recom-

mendations for action:

m Strengthen the legal framework

GIZ supports governments in establishing legal and
institutional structures. In Cambodia, for example, a
white paper on land policy was drawn up with the help of
GIZ and became the guiding document for the Cambo-
dian government. In 2015, Namibia adopted the imple-
menting provisions for the Flexible .and Tenure Act.
This laid the foundations for the further implementation

of land policies.

Since international guidelines such as the VGGT are
often not implemented in national law, we recommend
advising the partner on identifying and closing these
gaps. This should be done jointly with civil society. In
the Philippines, for example, an important part of land
legislation could thus be aligned with the VGGT and fed

into the political process.

m Changing awareness

Depending on the local context, even simple measures
such as the translation of important parts of legal texts or
international guidelines into local languages can be very
effective in educating the population about their rights.
The implementing authorities and political decision-
makers must be sensitised to the concerns of the target
groups. Without these measures, there is usually a lack of

willingness on all sides to participate actively. Radio pro-

grammes, theatre performances or films in local dialects
and languages (e.g. in Namibia, Benin, Uganda or Laos)

are often used for this purpose.

m Formalize land rights

It is possible to formalise different forms of ownership,
use or possession, as shown by projects with German
support e.g. in Cambodia (3 million parcels) and Geor-
gia (1.4 million parcels). In Namibia, around 160,000
parcels were surveyed on communal land and a third of
Burundi's total state land was inventoried. In Peru, 19
indigenous communities benefited from the collective

registration of their land.

The registration process should not cement existing
injustices. Rather, rules are needed to secure rights for
disadvantaged groups permanently. For this reason,
agreements should be concluded between owners and

users for the use of natural resources tied to the land.

The registration should be adapted to the needs of the
owners, owners and users as well as the administrative
capacity of the country. The International Federation
of Surveyors (FIG) therefore recommends the use of
the fit-for-purpose approach. The accuracy of surveying and
the administrative burden of registering rights should
not exceed US$20-30 per plot in rural areas in order to
maintain the ratio to plot value and ensure sustainable
funding. The establishment and strengthening of land
administration capacity must be based on the political
will of the partner. A corresponding I'T system for geo-

data management is necessary for data maintenance.

m Dealing with conflicts

Neighbourhood conflicts, e.g. with regard to the bounda-
ries of properties, can often be resolved at local level
within the frame-work of registration. Unresolved cases
should be dealt with through mediation mechanisms at
regional or national level. Successful examples are the
administrative commissions in Cambodia or the commu-
nal land boards in Namibia. The courts can be involved
depending on the country context. Conflict cases should
be recorded digitally in monitoring. However, asymme-
tric conflicts between powerful and rather poor and weak

parties can usually not be resolved.



m Access to land for women

Women should be considered separately in all initiatives
and measures. A particularly effective measure is to issue
registration documents specifically for women or, where
possible, for men and women together. For example,
70% of all registered land titles in Laos were issued either

to men and women jointly or only to women.

m Value land rights

Project experience has shown that accompanying
measures make sense in order to better value secured
land rights. For example, beneficiaries of land reform in
Namibia were able to increase their productivity through
training measures. Securing land rights can also be used
as a supporting measure in rural development projects or

to support landscape or soil rehabilitation.
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